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APPLICATION. 


§ 119. Lire.—Materiality of Statements in—Burden of Proof. 
—The company issued a policy to the plaintiff upon the life of 
her husband. The policy stated that it was made in considera- 
tion of the representations in the application and of the premi- 
ums paid by the plaintiff, the assured under the policy, and pro- 
vided that if within seven years of the issue thereof, the declar- 
ation made by her, and upon the faith of which the policy was 
issued, should be found in any respect untrue, the policy should 
be null and void. Before the death of the husband the compa- 
ny notified him and the plaintiff that the statements in the de- 
claration were untrue, and that the policy had, for that reason, 
been cancelled. The company claimed, on trial, that the policy 
was procured by fraud, and among other things, that the state- 
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ments in the declaration that the plaintiff was the wife of the de- 
ceased, and in regard to his health and freedom from certain spe- 
cified diseases, were false. Held, that “it is immaterial wheth- 
er, if untrue, those declarations were not intentionally untrue, or 
whether the matter inquired into, had it been otherwise answered, 
would have caused the risk to be considered more hazardous, or 
whether the disease denied contributed to the death. Contracts 
like that sued on are based for their validity upon the truthful- 
ness of the declarations made by the applicant in the written ap- 
plication to the company. As the declarations are presumed to 
be true, the burden of proving them untrue is upon the defend- 
ant, who controverts them. Whether the representations were 
material to the risk or not, is not open to inquiry in this case.” 


Holabird vs. The Atlantic Mut. Life Ins. Co.* 
Rep’d Jour’l p. 588. U. 8. C. C. E. Dist. Mo, 


ASSESSMENT. 


§ 120. Fire.—Penalty against Directors—Statute-—The com- 
pany, of which the appellees were directors, insured the appel- 
lant’s barn, which was afterward destroyed by fire. After the 
loss the company gave the plaintiff a note for the amount of the 
loss, and received from him a receipt in writing discharging the 
company from all further claim on account of the loss. This 
note the company afterward took up, paying part of the amount 
in cash and giving a new note for the remainder, upon which the 
plaintiff afterward brought suit and recovered a juagment. The 
directors failed to satisfy the execution issued upon the judg- 
ment, or to make an assessment upon the policy-holders. The 
statute relating to insurance companies provided that “ when- 
ever sufficient goods or estate of any such corporation cannot 
be found to satisfy an execution issued against them upon a 
judgment recovered on a policy by them made, and the said cor- 
poration have goods or estate to satisfy such execution, and the 
directors shall neglect or refuse to pay the same, or if the direc- 
tors shall for thirty days after the rendition of such judgment re- 
fuse or neglect to make such an assessment as they may be au- 
thorized to make therefor, and to deliver the same to the treasur- 


* Decision rendered April 2nd, 1873. 
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er for collection, or fail to apply such assessment, when collected, 
toward satisfying such execution, then, in either of the cases 
aforesaid, the directors shall be personally liable for the whole 
amount of said execution.” Held, that “this is in the nature of 
a penal statute, inflicting upon the directors the penalty of per- 
sonal liability for a failure to pay the execution in the case pro- 
vided for, or to make and properly apply an assessment, as pro- 
vided for. It must therefore be construed with some degree of 
strictness, and cannot be extended beyond the cases fairly within 
its terms in order to meet those that might be conceived to be 
within the spirit and object of the law. The legislature has pro- 
vided the penal remedy against the directors only in cases where 
there has been a judgment against the corporation on a policy, 
and the courts cannot extend the remedy to cases where a judg- 
ment has been recovered on something else than a policy.” 


Raber vs. Jones et al.* 
Rep’d Jour’! p. 519. Inn. 8. C. 


BANKRUPTCY. 


§ 121. Lire.—Rights of Assignee—Husband and Wife.—The 
wife of the petitioner in the year 1869 took out two policies upon 
her life, payable at her death to her husband. She paid three 
annual premiums out of her own separate estate, secured to her 
by an ante-nuptial marriage settlement, and died in 1872, before 
the premium for that year became due. In 1869, after the in- 
surance was effected, the petitioner was adjudged a bankrupt. 
After the death of the wife the proceeds of the policies were paid 
to the assignee in bankruptcy. The petitioner asked that the 
amount of the insurance might be paid over by the assignee to 
him. Held, that “ the husband at the time ofhis bankruptcy had 
no such interest in these policies as to give the assignee the 
right to retain their proceeds, as against the manifest intention 
and purpose of the wife.” Held, also, that “the policy was for 
tne benefit of the husband, and was kept alive by the wife after 
the bankruptcy, and it would be inequitable that a sum becoming 
payable after the bankruptcy, under such a contract, should by 
relation back to the time of commencement of proceedings in 


* Decision rendered February 7th, 1873. 
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bankruptcy be held to belong to the assignee. The design of 
such charitable acts for the benefit of a third person was not in- 
tended to be defeated by the bankrupt law, in a case like the pre- 
sent, when such a result would be against all equity.” 

Murrin in the matter of Owen et al.* 

Rep’d Jour’l, p. 524. U. 8. 0. C., E. Dist. Mo. 


CONSTRUCTION. 


§ 122. Marine.—Lost or not Lost—Authority of Agent—De- 
viation— Waiver.—The company issued, May lst, 1868, to the 
plaintiffs, residing at Fort Smith, an open policy for one year, 
which stipulated that the company thereby caused the plaintiffs 
to be insured, lost or not lost. About the Ist of April, 1869, 
the plaintiffs ordered a lot of tobacco from Louisville, which 
was shipped to them at Fort Smith by steamboat. They re- 
ceived the invoice on Sunday, April 11th, and early the next 
morning reported the shipment to the agent of the company at 
Fort Smith, for the purpose of having the goods indorsed as in- 
sured under the policy from Memphis to Fort Smith. The 
agent indorsed the goods as so insured, charged the amount of 
the premiums to the plaintiffs, according to custom, and forward- 
ed the report of the same to the secretary of the company at 
Little Rock, by whom it was received April 14th. The boat on - 
the night of April 9th struck a snag, took fire, and burned, and 
the goods were totally destroyed. The loss was known to the 
company when the agent’s report was received, but was not 
known to the agent or to the plaintiffs at the time the goods 
were indorsed as insured. The company afterward rejected the 
agent’s report and cancelled the policy. Held, that ‘‘ the insur- 
ers can, ifsuch be the intention and agreement, make themselves 
responsible for a loss which has already happened when the po- 
licy is made, even if that loss be total, so that the subject mat- 
ter of the insurance is then non-existent, and this intention is 
expressly evidenced by the clause ‘ lost or not lost’ in the poli- 
cy,” and that the company are liable undgr the policy. 


* Decision rendered April 2nd, 1873. 
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1 Arnould on Ins. p. 26 ; Marshall on Ins., 338-340 ; 1 Phillips on Ins., 
72, 438 ; 3 Kent, (6th ed.,) 258, note C.; 1 Phillips on Ins., 925 ; The Ci- 
ty of Davenport vs. Peoria M. and F. Ins. Co., 17 Iowa, 276 ; Kelly vs. 
Commonwealth Ins. Co., 10 Bos., (N. Y.,) 82; Paddock vs. Franklin Ins. 
Co., 11 Pick., 227; Orient Mut. Ins. Co. vs. Wright, 23 How., (U. S.,) 
401 ; Mark vs. Aitna Ins. Co., 29 Ind., 390 ; E. Carver Company vs. Man- 
ufacturer’s Ins. Co., 6 Gray, 215. 


Held, also, that the defendant is estopped, by the act ofits agent, 
from any defense on the ground of deviation. The plaintiffs act- 
ed on the belief that the acts of the agent, who, knowing all the 
circumstances, indorsed the goods from Memphis instead of from 
Louisville, were the acts of the company, and they had a right 
to regard any objections on this ground as waived. 

Arkansas M. F. ete. Ins. Co. vs. Bostick et al.* 

Rep’d Jour'l p. 592. ARK. 8. C. 


§ 123. Fire.—Premium Note—Parol Evidence and Written 
Contract.—The plaintiff issued a policy upon the property of the 
defendant, and received from Burke, who transacted the busi- 
ness, a premium note signed “ Daniel McCarthy, Pres’t, per 
Thos. Burke.” The application. was designated in itself, “ Appli- 
cation of Daniel McCarthy, president of St. Mary’s Seminary.” 
The number and date of the application, premium note and pol- 
_ icy, were the same. The note referred to value received in the 
policy, and the policy referred to the execution of the note. The 
seminary, by its charter, was placed in charge of three officers, 
“Superior,” “ Assistant Superior,” and “ Procurator.” At the 
time the insurance was obtained McCarthy was the procurator 
and acting superior, and the evidence tended to show that he had 
authorized Burke to apply for the insurance, sign the note, trans- 
mit the policy and pay assessments. Held, that “if there was 
any ambiguity in either the note or the policy of insurance, pa- 
rol evidence was perfectly admissible for the purpose of affording 
an explanation thereof and of showing upon whom the liability 
arising from the execution of the note should rest, and for whose 
benetit the policy was designed to inure.” 


Bank of Alexandria vs. Bank of Columbia, 5 Wheat., 327; Commercial 


* Decision rendered December Term, 1872. 
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Bank vs. French, 21 Pick., 486; Smith vs. Alexander, 31 Mo., 193; 
Schuetze vs. Bailey, 40 Mo., 69 ; Musser vs. Johnson, 42 Mo., 74 ; McClel- 
lan vs. Reynolds, 49 Mo., 312. 

Held, also, that to all intents and purposes the result is precisely 
the same as if the note, policy and application had all been writ- 
ten upon one and the same sheet of paper. 


The Washington Mut. Fire Ins. Co. vs. St. Mary’s Seminary.* 


Rep’d Jour’! p. 530. Mo. 8. C. . 





§ 124. Fire.—* President” — Corporation and Agent.—The 
plaintiff issued a policy upon the property of the defendant, and 
received from Burke, who transacted the business, a premium 
note signed “ Daniel McCarthy, Pres’t, per Thos. Burke.” The 
application was designated in itself as “ Application of Daniel 
McCarthy, president of St. Mary’s Seminary.” The seminary, 
by the terms of its charter, was placed in charge of three offi- 
cers, “ Superior,” “ Assistant Superior,” and “ Procurator.” At 
the time of making the application.and note McCarthy was the 
procurator and acting superior, and the evidence tended to show 
that he had authorized Burke to apply for the insurance, sign 
the note, transmit the policy and pay assessments. Held, that 
Burke was fully empowered to give the note and effect the insur- 
ance for the defendant, and that McCarthy had full power to au- 
thorize him to act as he did. “No proof of any special authori- 
ty was required. The doctrine has long since been justly explod- 
ed that every act to be performed by the agent of a corporation 
had to be authenticated by its corporate seal.” 

Union M’f’g Co. vs. Pitkin, 14 Conn., 174; Western Bank of Missouri 
vs. Gilstrap, 45 Mo., 419. 
Held, also, that the term Superior was tantamount to that of Pre- 
sident, and meant the same thing. ‘“ Once establish the fact, as 

_ the evidence amply does in this case, that a givén person hoids 
certain official relations toward a corporation, and isin the active 
exercise, for a series of years, of powers, and engaged in the per- 
formance of duties usually incident to such official position, and 
it matters little whether he is called superior or president.” 


The Washington Mut. Fire Ins. Co. vs. St. Mary’s Seminary. 
—§ 123, 


* Decision rendered May 7th, 1873. 
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§ 125. AcomENT.—* Traveling by Public or Private Convey- 
ance.” —The company agreed to pay the legal representatives of 
the assured the sum of $5,000.00 in event of his death from in- 
juries effected through violent and accidental means, provided the 
death was caused by an accident while he was “ traveling by pub- 
lic or private conveyance.” The assured, in returning from 
abroad, proceeded by steamboat to a village about eight miles 
from his residence, from which place he started to walk home, 
and on the way received injuries by violence, from the effects of 
which he died soon afterward. Held, that “the contract must 
receive the construction which the language used fairly warrants. 
What was the understanding of the parties, or rather what un- 
derstanding must naturally have been derived from the language 
used? It seems to us that walking would not naturally be pre- 
sented to the mind as a means of public or private conveyance. 
Public conveyance naturally suggests a vessel or vehicle em- 
ployed in the general conveyance of passengers. Private con- 
veyance suggests a vehicle belonging to a private individual. If 
this was the sense in which the language was understood by the 
parties, the deceased was not, when injured, traveling within the 
terms of the policy. There is nothing to show that it was not.” 

Ripley et al. vs. The Railway Pass, Assur. Co.* 

Rep’d Jour’! p. 538, U. 8. 8. C. 


MARRIAGE. 


§ 126. Lire.— Evidence of—Insurable Fnterest.—The company 
issued a policy to the plaintiff upon the life of her husband. The 
policy stated that it was made in consideration of the represen- 
tations in the application and of the premiums paid by the plain- 
tiff, the assured under the policy, and provided that if within 
seven years of the issue thereof the declarations made by her, 
and upon the faith of which the policy was issued, should be 
found in any respect untrue, the policy should be null and void. 
Before the death of the husband the company notified him and 
the plaintiff that the statements in the declaration were untrue, 
and that the policy had for that reason been cancelled. The 


* Decision rendered April 28th, 1873. 
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company claimed on trial that the policy was procured by fraud, 
and, among other things, that the plaintiff was not the wife of 
the deceased, as stated in the declaration, and therefore had no 
insurable interest in his life. Held, that “ under the issues in this 
case the plaintiff must prove that at the date of the policy sued 
on she was the lawful wife of O. F. Holabird, the person on 
whose life the risk was taken.” Held, also, that “itis not ne- 
cessary to the validity of a marriage in Missouri that any spe- 
cial ceremony, religious or otherwise, should be performed, nor 
- that the marriage should be solemnized before any person be- 
longing to any one of the classes named in the Missouri statute 
as authorized to perform the ceremony. Marriage in Missouri 
may be had by the mutual present consent of two competent 
persons made in good faith and followed by co-habitation, with- 
out the addition of any prescribed formalities, and may be shown 
by such evidence as proves that such a marriage actually exists.’’ 


Holabird vs. The Atlantic Mut. Life Ins. Co. 
—§ 119. 


POLICY. 


§ 127. Manine.— Written and Verbal Contract— Fraudulent Con- 
cealment.—The defendant issued a policy on the 15th of Jan- 
uary, insuring the plaintiffs’ brig for two months from the 1st 
of January, the date of the expiration of a former policy. The 
plaintiffs, at the time they applied for the policy, knew of the 
loss of the vessel, which had happened after the expiration of 
the former policy, but did not inform the company of the fact. 
The plaintiffs claimed that they made a verbal contract with the 
company on the 31st of December to renew the insurance. 
Held, that the company, when it came to make the policy, was 
entitled to the information the plaintiffs had of the loss of the 
vessel, and that “no action could be sustained on the policy, 
and that in point of fact the taking of such a policy and causing 
the defendant to sign it, under such circumstances, was a fraud.” 
: Held, also, that “ the terms of the contract having been reduced 
to writing—signed by one party and accepted by the other at 
the time the premium of insurance was paid—neither party can 
abandon that instrument as of no value in ascertaining what the 
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contract was, and resort to the verbal negotiations which were 
preliminary to its execution, for that purpose. The doctrine is 
too well settled that all previous negotiations and verbal state- 
ments are merged and excluded when the parties assent to a 
written instrument as expressing the agreement. And it is hard- 
ly necessary to say that the party who has destroyed the validity 
of that contract by his own fraud, cannot for that reason treat it 
as if it had never been made and recover on the verbal state- 
ments made before its execution.” 

The Merchants’ Mutual Ins. Co. vs. Lyman.* 

Rep’d Jour’l p. 515. U.S. 8. C. 


§ 128. Marine.— Avoidance of—“ Protection Purposes ”— Wai- 
ver by Agent.—The defendant issued to the plaintiffs an open 
policy for one year upon goods lost or not lost. The policy 
provided that the agent should report applications to the home 
office “ for entry on the office records and for protection pur- 
poses.” After the loss of the goods, which was not known 
to the plaintiffs or the agent, the agent indorsed the goods 
upon the policy and sent the report or application to the 
home office. The loss was known to the company when the 
agent’s report was received. The company rejected the report 
and cancelled the policy. The company also claimed that the 
policy was rendered void by the act of the plaintiffs in not re- 
porting for insurance all goods consigned to them. Held, that 
the words “ protection purposes ” cannot be construed to mean 
that the company might receive or refuse the application upon 
its arrival. Held, also, that even if it was the duty of the plain- 
tiff under the policy to report for insurance all goods shipped to 
them, their failure to do so would not work a forfeiture of the 
policy unless such were the express terms of that instrument, 
and that the act of the company’s agent in insuring this ship- 
ment must be considered a waiver of any dereliction so far as 
the insurance of these goods is concerned. 

Arkansas M. F. etc. Ins. Co. vs. Bostick et.al. 


* Decision rendered April 28th, 1873. 
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PLEADING. 


§ 129. Fire.—Declaring upon Statute—Arrest of Judgment.— 
The action was brought against the directors of an insurance 
company on an execution upon a note. The statute under which 
the action was brought provided that the directors of an insur- 
ance company should, in certain cases, be liable on an execution 
upon a policy. On trial, the court below sustained the defend- 
ants’ motion in arrest of judgment, because the complaint did 
not state facts sufficient to constitute a cause of action, and judg- 
ment was then rendered that the plaintiff take nothing by his 
writ, and that the defendants recover of him their costs. Held, 
that “it is a clear principle of pleading that in declaring upon a 
statute the averments must be sufficient to bring the case within 
the statute. The complaint was, therefore, radically defective in 
not stating facts sufficient to constitute a cause of action, and the 
court properly arrested the judgment. When the judgment was 
arrested, however, there should have been an end of the case. 
No judgment for the defendant should have followed.” 


Raber vs. Jones et al. 


PRACTICE. 


§ 130. Fire.—Bankrupicy—Writ of Error and Mandamus.— 
Creditors of the company filed a petition in the United States 
District Court, charging acts of bankruptcy and of fraudulent 
preference to creditors, and asking that the company, the re- 
spondents, be declared a bankrupt. On return day the company 
demanded in writing a trial by jury, and the jury, under instruc-— 
tions, found the company guilty as alleged in the petition. The 
respondents filed exceptions to the rulings and instructions of 
the court, and sued out a writ of error to the Circuit Court, but 
the Circuit Court dismissed the writ for want of jurisdiction, 
holding that a writ of error will not lie in such a case to remove 
the record from the District Court into the Circuit for re-exam- 
ination. Held, that “the process, pleadings, and proceedings 
must be regarded as governed and controlled by the rules and re- 
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gulations prescribed in the trial of civil actions at common law,” 
and that “it is clear beyond doubt that the Circuit Court erred 
in dismissing the writ of error for want of jurisdiction, as it was 
the right of the excepting party to have the questions, if duly 
presented in the bill of exceptions, re-examined by the Circuit 
Court.” Held, also, that “it is quite clear that the respondents, 
had they petitioned this court for a mandamus instead of suing 
out a writ of error, would be entitled to a remedy in some one of 
the forms in which a remedy is granted in such a case.” Held, 
also, that “ mandamus being the proper remedy, error will not 
lie.” 

Ayers vs. Carver, 17 How., 591. 

The Knickerbocker Ins. Co. vs. Comstock et al.* 

Rep’d Jour’l, p. 582. 


SUICIDE.. 


§ 131. Lire.—Insanity—Construction—* Die by his own Hand.” 
—The company issued a policy to the plaintiff upon the life of 
her husband. The policy provided that “if the said person 
whose life is hereby insured * * * shall die by his own hand 
* * * this policy shall be null and void.” The husband de- 
stroyed his life by taking poison. Held, that the rule is that 
“if the assured, being in the possession of his ordinary reasoning 
faculties, from anger, pride, jealousy, or 4 desire to escape from 
the ills of life, intentionally takes his own life, the proviso attach- 
es, and there can be no recovery. If the death is caused by the 
voluntary act of the assured, he knowing and intending that his 
death shall be the result of his act, but when his reasoning fac- 
ulties are so far impaired that he is not able to understand the 
moral character, the general nature, consequences and effect of 
the act he is about to commit, or when he is impelled thereto by 
an insane impulse which he has not the power to resist, such 
death is not within the contemplation of the parties to the con- 
tract, and the insurer is liable.” Held, also, that there is no dif- 
ference in the expressions “ commit suicide,” “ take his own life,” 
and “ die by his own hand.” 


The Mutual Life Ins. Co., of New York, vs. Terry.+ 
Rep’d Jour’! p. 540. 


* Decision rendered » 1873, 
+ Decision rendered April 28th, 1873. 
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SEAWORTHINESS. 


§ 132. Marine.—Voyage and Time Policies—Warranty.—The 
defendant, on the first day of April, issued a valued policy upon 
the plaintiffs’ vessel and furniture, while in harbor, from noon of 
that day to noon of the 30th day of the next November. The 
policy contained an express warranty that she was then in safety, 
and that she was to be employed in the freighting and passenger 
business, and was to navigate only the waters and tributaries of 
the lakes and the river St. Lawrence. Among the perils insured 
against were fires, and among those mentioned as excepted were, 
besides “ other legally excluded causes,” rottenness, inherent de- 
fects, overloading, and all other unseaworthiness. The vessel re- 
mained in port, after the policy was issued, until the 10th of 
April, when she made her first voyage, and continued in the lum- 
ber trade until the 8th of the next October, upon which day she 
was destroyed, while lying at the dock, by a fire which was not 
the result of unseaworthiness. Held, that it is a peculiar rule of 


the law merchant and the common law that every voyage policy 
implies a warranty of seaworthiness, and this warranty relates to 
the beginning of the risk. 


2 Greenleaf Ev., 3 400 ; 3*Kent’s Com., 289. 


Held, also, that “seaworthiness at the commencement of the 
voyage is a condition precedent, and if it does not then exist, the 
policy is void, and the insurers are not responsible for a subse- 
quent loss, even if it arises from another cause.” 

Prescott vs. Union Ins. Co., 1 Whart., 399 ; Starbuck vs. N. E. Ins. Co., 

19 Pick., 199 ; Capen vs. Washington Ins. Co., 12 Cush., 517. 
Held, also, that “ these are inflexible, arbitrary rules of the com- 
mon law, and are as applicable to risks of that character upon 
our lakes as upon the high seas.” Held, further, that these 
rules do not apply to time policies. 

Capen vs. Washington Ins. Co., 12 Cush., 517; Gibson vs. Small, 24 
Eng. L. and Eq., 27 ; Thompson vs. Hopper, 6 El. & Bl., 172, 34 Eng. L. 
and Kq., 266 ; Jones vs. Ins. Co., 2 Wallace Jr. C. C., 278. 

Held, also, that this policy is substantially different from the usu- 
al voyage policy, and that the vessel-owner, if insurance compa- 





1873] Seaworthiness. 573 


nies choose to concur in his wishes, has the legal right to adopt 
the substitute and enjoy it, if fairly obtained, untrammeled with 
the incident which the law attaches to a voyage policy. 


Merchants Ins. Co., of Chicago, vs. Morrison.* 
Rep’d Jour’l p. 497. 


§ 133. Marine.— Warranty— Time Policy.—The defendant, on 
the first day of April, issued a valued policy upon the plaintiff's 
vessel and furniture, while in harbor, from noon of that day to 
noon of the 30th day of the next November. The policy con- 
tained an express warranty that she was then in safety, and that 
she was to be employed in the freighting and passenger business, 
and was to navigate only the waters and tributaries of the lakes, 
and the river St. Lawrence. Among the perils insured against 
were fires, and among those mentioned as excepted were, besides 
“other legally excluded causes,” rottenness, inherent defects, 
overloading, and all other unseaworthiness. The vessel remained 
in port after the policy was issued until the 10th of April, when 
she made her first voyage and continued in the lumber trade un- 
til the 8th of the next October, upon which day she was de- 
stroyed, while lying at the dock, by a fire, which was not the re- 
sult of unseaworthiness. Held, that the peculiar rule of the law 
merchant and the common law that every voyage policy implies 
a warranty of seaworthiness and that seaworthiness at the com- 
mencement of the voyage is a condition precedent, and that if it 
does not then exist, the policy is void and the insurers are not re- 
sponsible for a subsequent loss, even if it arises from another 
cause, does not apply to time policies. Held, also, that under the 
circumstances the law does not imply a warranty that the vessel 
should be seaworthy when she set out upon her first voyage from 
that port, and that it was not “ requisite that she was seaworthy 
at that time, in the sense of that term as applied to voyage poli- 
cies, in order to make the policy attach, and charge the insurer 
for a subsequent loss by fire not arising from want of seaworthi- 
ness.” 


Merchants Ins. Co., of Chicago, vs. Morrison. 


* Decision rendered February 7th, 1873, 
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STOCK. 


§ 134. Frre.—Avoidance of Assessment—Violation of Amend- 
ment of Charter—The defendant, a citizen and resident of In- 
diana, subscribed to the capital stock of the insurance company, 
a corporation organized in Illinois. By the terms of the char- 
ter and the conditions of the subscription, twenty per cent. was 
to be paid in cash and the remaining eighty per cent. in case 
losses rendered its payment necessary. By its losses the com- 
pany became insolvent, and a decree of bankruptcy was ren- 
dered against it, the court making an assessment of sixty dol- 
lars on each share of the stock. The original charter of the 
company provided that the capital stock should be $1,000,- 
000.00, which might be increased not to exceed $5,000,000.00, 
at the discretion of the stockholders. The board of directors, 
before the defendant subscribed to his stock, passed a resolution 
to increase the capital stock to $5,000,000.00, to which increase 
the stockholders never consented. The stock issued to the de- 
fendant was in excess of the $1,000,000.00 authorized by the 
original charter, and at the time of subscribing he had know- 

‘ledge of the manner in which the stock had been increased. 
After the defendant had subscribed, an amendment to the char- 
ter was passed by the legislature, which provided that the 
board of directors should have power to increase the capital 
stock, from time to time, in their discretion, and the directors 
afterward affirmed their previous action in increasing the capi- 
tal stock. The defendant did not, after the amendment, repu- 
diate his membership as a stockholder, but retained his certifi- 
cate of stock, took part in the election of directors, and received 
dividends. Held, that the change in the capital stock before 
the aniendment of the charter was not of such a character as 
to authorize the defendant to declare his obligation for his stock 
at an end, and that however that might be, the acts of the di- 
rectors and of the defendant after the amendment estop him 
from setting up the change as a defense. 


Payson, assignee, vs. Withers,* 
Rep’d Jour’l p. 599. U. 8. C. C., Dist. Inp. 


§ 135. Fime.— Avoidance of Assessment—Misrepresentation of 


* Decision rendered May Term, 1873. 
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Agent.—The defendant, a citizen and resident of Indiana, sub- 
scribed to ten shares of the stock of the insurance company, a 
corporation organized in Illinois, for which a certificate was is- 
sued tohim. By the terms of the charter and the conditions 
of the subscription, twenty per cent. was to be paid in cash at 
the time of subscribing, and the remaining eighty per cent, in 
case losses rendered its payment necessary. The subscription 
was made in Indiana with the agent of the company. By its 
losses the company became insolvent and a decree of bankruptcy 
was rendered against it, the court making an assessment of 
sixty dollars on each share of the stock. The defendant claimed 
that he was ignorant of the condition of the company, and that 
he relied upon the representations of the agent and upon his 
statement that no more than twenty per cent. would ever be as- 
sessed against him. Held, that this defense cannot avail against 
the terms of the charter agreed to in writing. 
Payson, assignee, vs. Withers. 
— § 184. 


§ 136. Fire.— Avoidance of Assessment—Construction of Stat- 
ute-—The defendant, a citizen and resident of Indiana, sub- 
scribed to the stock of the insurance company, a corporation or- 
ganized under the laws of Illinois. By the terms of the charter 
and the conditions of the subscription, twenty per cent. was to 
be paid in cash at the time of subscribing, and the remaining 
eighty per cent. in case losses rendered the payment necessary. 
The statute of Indiana required that agents of insurance com- 
panies not organized in that State, should, before entering upon 
their duties in that State, deposit in the office of the county 
clerk a copy of their commission or appointment from the com- 
pany, together with certain other papers, and declared that no 
such company should enforce any contract made by their agents 
until there had been a compliance with the law. The fifth sec- 
tion declared what acts should constitute a person an agent of 
such a company, and the sixth provided that the fifth should not 
apply to persons acting as agents for foreign companies for a 
specific or temporary purpose, or for a purpose not within the 
ordinary business of such corporations. The defendant’s sub- 
scription was made in Indiana with an agent of the company, 
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who had not deposited the papers mentioned in the statute. On 
account of losses, an assessment of sixty dollars per share 
was made upon the defendant’s stock. The defendant claimed 
that the agent’s acts were unlawful, and that the contract for the 
stock was void. Held, that the ordinary business done by the 
company was an insurance business, and that the law does not, 
by a fair and reasonable construction of its language, prohibit 
such a contract as this. 


Payson, assignee, vs. Withers, 
—§ 134. 


§ 137. Fire.— Avoidance of Assessment—Amendment of Char- 
ter.—The defendant, a citizen and resident of Indiana, subscribed 
to ten shares of the stock of the insurance company, a corpora- 
tion organized in Illinois. By the terms of the charter and the 
conditions of the subscription, twenty per cent. was to be paid 
in cash and the remaining eighty per cent. in case losses ren- 
dered its payment necessary. By its losses the company became 
insolvent and a decree of bankruptcy was rendered against it, 
the court making an assessment of sixty dollars on each share of 
the stock. The original charter of the company provided that 
the capital stock should be $1,000,000.00, which might be in- 
creased not to exceed $5,000,000.00, at the discretion of the 
stockholders. It also provided that certain notice should be giv- 
en to each stockholder, of the election of directors, and that the 
election should be by ballot by a majority of the stock, allowing 
one vote for each share. After the defendant had subscribed to 
the stock, an amendment to the charter was passed by the leg- 
islature, which provided that the board of directors should have 
power to increase the capital stock from time to time in their 
discretion. The amendment also provided that the stockholders 
residing in any town or city might at any annual meeting elect 
such number of the directors as they might be entitled to by 
the by-laws of the corporation. Held, that there was “no such 
change, by this amendment, in the original terms of the law, as 
to authorize a subscriber to the stock to declare his agreement 
of subscription at an end and his release from its obligations.” 

Payson, assignee, vs. Withers. 


—§ 1%. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


UNITED STATES SUPREME COURT, 


DECEMBER TERM, 1872. 


In Error to the Circuit Court of the United States for the District of 
Kansas. 


THE MUTUAL LIFE INS. CO., or New Yorr, Plaintiff in Error, 


vs. 


MARY TERRY.* 


[Continued from July Number, page 544.] 


In Dean vs. Mutual Life Ins. Co., 4 Allen, 96, the courts of Mas- 
sachusetts held substantially the doctrine of Borrodaile vs. Hunter. 
In Kentucky, in St. Louis L. Ins. Co. vs. Graves, 6 Bush., 268, the 
court was divided upon the question of the soundness of Borrodaile vs. 
Hunter, but held unanimously that where the suicide was committed 
during an uncontrollable passion caused by intoxication, the condition 
was broken and the policy avoided. In Cooper vs. Mass. L. Ins. Co., 
102 Mass. R., 227, the doctrine of Dean vs. Am. Life Ins. Co. was reaf- 
firmed, the plaintiff offering to prove that the deceased was insane at 
the time he committed the act ; that he acted.under the influence and 
impulse of insanity, and that his act of self-destruction was the direct 
result of his insanity. 


* Decision rendered April 28th, 1873. 
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In Nimick vs. Ins. Co., 10 Am. L. Reg., 102, McKennan, Circuit J. 
U. S. Western District Penn., held that if the assured comprehended 
the physical nature and consequences of the act, and intended to de- 
stroy his life, the policy was void, although he did not comprehend 
the moral nature of the act. 

On the other hand, in Eastabrook vs. Union Ins. Co., 54 Maine, 
224, the judge at the trial instructed the jury “ that ifthe insured was 
governed by irresistible or blind impulse in committing the act of sui- 
cide, the plaintiff would be entitled to recover.” This decision was 
sustained by the Supreme Court of the State of Maine. 

In the State of New York the question arose in Breasted vs. Far- 
mers’ Loan and Trust Co., 4 Hill, 73. In an action upon the policy 
the defendants pleaded that the deceased committed suicide by 
drowning himself in the Hudson River, and he died by his own 
hand. To this the plaintiff replied that the assured was of unsound 
mind and wholly unconscious of the act. The defendants demurred. 
The Supreme Court overruled the demurrer, holding that the reply 
afforded a sufficient answer to the plea. 

The case afterward came before the Court of Appeals of that 
State, (4 Seld., 299,) when it was held that the provision in the poli- 
cy had reference to a criminal act of self-destruction ; that the self- 
destruction of the insured while insane, and incapable of discerning 
between right and wrong, was not within the provision. 

In the case of Gay vs. The Union M. Life Ins. Co., cited 2 Bige- 
low, sup., p. 280, it was held that if the deceased was conscious of the 
act he was committing—if he intended to take his own life, and was 
capable of understanding the nature and consequences of it —the pol- 
icy was void ; put if the insured destroyed himself while acting un- 
der an insane delusion, which overpowered his understanding and 
will, or if he was impelled to the act by an uncontrollable impulse, 
the case did not fall within the proviso of the policy. This decision, 
it is stated by Bigelow, sup., was the result of a careful deliberation 
between Judges Woodruff and Shipman at a Circuit Court of the 
United States held by them jointly. 

In his work on insurance, Mr. Phillips, after citing the cases, closes 
thus: “And I take our law to be that any mental derangement 
which would be sufficient to exonerate a party from a contract would 
render a person incapable of occasioning the forfeiture of a policy 
under this condition.” Phil. on Ins., sec. 895. 

There is a conflict in the authorities which cannot be reconciled. 

The propositions embodied in the charge before us are in some re- 
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spects different from each other, but in principle they are identical. 
They rest upon the same basis—the moral and intellectual incapacity 
of the deceased. In each case the physical act of self-destruction was 
that of George Terry. In neither was it truly his act. In the one 
supposition he did it when his reasoning powers were overthrown and 
he had not power nor capacity to exercise them upon the act he was 
about to do. It was in effect as if his intellect and reason were blotted 
out or had never existed. In the other, if he understood and appre- 
ciated the effect of his act, an uncontrollable impulse caused by in- 
sanity compelled its commission. He had not the power to refrain 
from its commission, or to resist the impulse. Each of the principles 
put forth by the judge rests upon the same basis, that the act was not 
the voluntary intelligent act of the deceased. 


The causes of insanity are as varied as the varying circumstances 
of man. 


‘* Some for love, some for jealousy, 
For grim religion some, and some for pride, 
Have lost their reason ; some for fear of want, 
Want all their lives ; and others every day, 
For fear of dying, suffer worse than death.” 
[Armstrong on Health, book 4, v. 84. Cited, Shelf. Lun., In. 1, 43.] 


‘When we speak of the “ mental” condition of a person we refer to 
his senses, his perceptions, his consciousness, his ideas. If his men- 
tal condition is perfect, his will, hss memory, his understanding, are 
perfect, and connected with a healthy bodily organization. If these 
do not concur, his mental condition is diseased or defective. 

Excessive action of the brain whereby the faculties become exhaust- 
ed, a want of proper action whereby the functions become impaired 
and diminished, the visions, delusions and mania which accompany 
irritability, or the weakness which results from an excess of vital func- 
tions, indigestion and sleeplessness, are all the result of a disturbance 
of the physical system. The intellect and intelligence of man are 
manifested through the organs of the brain, and from these con- 
sciousness, will, memory, judgment, thought, volition and passion, the 
functions of the mind, do proceed. Without the brain these cannot 
exist. With an injured or diseased brain, their powers are impaired 
or diminished. 

We have not before us the particular facts on which the questions 
of the sanity of Terry were presented. We may assume that proof 
was given upon which the propositions of the charge were based. We 
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do not know whether he was sleepless, unduly excited, or unnaturally 
depressed ; whether he had abandoned his accustomed habits and 
pursuits and adopted new and unusual ones ; from a quiet, orderly 
man, had he become disorderly, vicious or licentious ; that his fond- 
ness for his wife and children changed to dislike and abuse; that 
jealousy, pride, the fear of want, the fear of death, had overtaken 
him. He may have realized the state supposed by the counsel in ar- 
guing Borrodaile vs. Hunter, viz., that his death might have resulted 
from an act committed under the influence of delirium, or that in a 
paroxysm of fever he might have precipitated himself from a window, 
or, having been bled, he might have torn away the bandages. 
Whether he swallowed poison or did the other insane acts, might re- 
sult from the same condition of body and mind. 

Delirium, fever, tearing away the bandages for preserving the life, 
the taking of poison, in a case like that before us, are all results of 
bodily disease. If bodily disease in these or other forms overthrew 
Terry’s reasoning faculties, in other words, destroyed his conscious- 
ness, his judgment, his volition, his will, he remained the form of the 
man only. The reflecting, responsible being, did not exist. In the 
language of the successful counsel in Borrodaile vs. Hunter, “in 
these and many other cases, though, strictly speaking, the assured 
may be said to have died by his own hands, the circumstances clearly 
would not be such as the parties contemplated when the contract was 
entered into.” 

That form of insanity called impulsive insanity, by which the per- 
gon is irresistibly impelled to the commission of an act, is recognized 
by writers on this subject. It is sometimes accompanied by delusions 
and sometimes exists without them. The insanity may be patent in 
many ways, or it may be concealed. We speak of the impulses of 
persons of unsound mind. They are manifested in every form— 
breaking of windows, destruction of furniture, tearing of clothes, fir- 
ing of houses, assaults, murders and suicides. The cases are to be 
carefully distinguished from those where persons in the possession of 
their reasoning faculties are impelled by passion, merely, in the same 
‘direction. (See Blandford on Insanity—‘‘ Impulsive Insanity.”) 

Dr. Ray, cited by Fisher, approves the charge of the judge in 
Haskell’s case, where he says: “ The true test lies in the word power. 
Has the defendant in a criminal case the power to distinguish right 
from wrong, and the power to adhere to the right and avoid the 
wrong ?”—(Fisher on Insanity, p. 83.) , 

The question of sanity has usually been presented upon the validi- 
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ty of an agreement, the capacity to make a will, or upon responsibil- 
ity for crime. If Terry had made an agreement under the circum- 
stances stated in the charge, a jury or a court would have been justi- 
fied in pronouncing it invalid. A will, then, made by him, would 
have been rejected by the surrogate if offered for probate. If upon 
trial for a criminal offense, upon all the authorities he would have 
been entitled to a charge, that upon proof of the facts assumed, the 
jury must acquit him. (Freeman vs. People, 4 Denio, 9; Willis vs. 
The People, 32 N. Y., 719; Seamen’s Friend So. vs. Hopper, 33 
N. Y., 619; The Marquis of Winchester’s case, 6 Coke R., 23; 
Combe’s case, Moore R., 759.) 

We think a similar principle must control the present case, although 
the standard may be different. 

We hold the rule on the question before us to be this: If the as- 
sured, being in the possession of his ordinary reasoning faculties, 
from anger, pride, jealousy, or a desire to escape from the ills of life, 
intentionally takes his own life, the proviso attaches, and there can be 
no recovery. If the death is caused by the voluntary act of the as- 
sured, he knowing and intending that his death shall be the result of 
his act, but when his reasoning faculties are so far impaired that he 
is not able to understand the moral character, the general nature, con- 
sequences and effect of the act he is about to commit, or when he is 
impelled thereto by an insane impulse, which he has not the power to 
resist, such death is not within the contermplation of the parties to the 
contract, and the insurer is liable. 

In the present instance the contract of insurance was made between 
Mrs. Terry and the gompany, the insured not being in form a party 
to the contract. Such contracts are frequently made by the insured 
himself, the policy stating that it is for the benefit of the wife, and 
that in the event of death the money is to be paid to her. We see no 
difference in the cases. In each it is the case of a contract, and is to 
be so rendered as to give effect to the intention of the parties. Nor 
do we see any difference for this purpose in the meaning of the ex- 
pressions, commit suicide, take his own life, or die by his own hands. 
With either expression, it is not claimed that accidental self-destruc- 
tion, death in endeavoring to escape from the flames, or the like, is 
within the proviso. 

The judgment must be affirmed. 

Dissenting, Mr. Justice Srrona. 
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UNITED STATES SUPREME COURT, 


DECEMBER TERM, 1872. 


In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 


THE KNICKERBOCKER INS. CO., or Cutcaco, PU ffs in Error, 


Us. 


GARDNER P. COMSTOCK, JAMES BRAGLEY, LAWRISTON 
PATTERSON, JOHN ALLEN, anv B. PALMER MACKEY.* 


Moneyed, business and commercial corporations are as much within the provisions 
of the bankrupt act as unincorporated individuals or associations, and all pro- 
visions forbidding preferences and fraudulent conveyances apply to them. 

Creditors of the company, the respondents, filed a petition in the United States 
District Court, charging acts of bankruptcy and of fraudulent preference to 
creditors, and asking that the company be declared a bankrupt. On trial in 
that court the company demanded in writing a trial by jury, and the jury, un- 
der instructions, found the company guilty as alleged in the petition. 

The respondents filed exceptions to the rulings and instructions of the court, and 
sued out a writ of error to the Circuit Court, but the Circuit Court dismissed 
the writ for a want.of jurisdiction,-holding that a writ of error will not lie in 
such a case to remove the record from the District Court into the Circuit Court 
for re-examination. 

Held, that the —, pleadings and proceedings must be regarded as governed 
and controlled by the rules and regulations ‘prescribed in the trial of civil ac- 
tions at common law. 

The Circuit Court erred in dismissing the writ of error for want of jurisdiction, as 
it was the right ofthe excepting party to have the questions re-examined by the 
Circuit Court. 

This court will not determine the questions presented in the bill of exceptions un- 
til they have first been passed upon by the Circuit Court. 

Had the respondents petitioned this court for a mandamus, instead of suing out a 
writ of error, they would have been entitled to the remedy granted in such a 
— Mandamus being the proper remedy, error will not lie. Writ of error 

ismissed. 


Mr. Justice Currrorp delivered the opinion of the court. 


* Decision rendered * * * * * * *, 1873, 
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Moneyed, business and commercial corporations are as much with- 
in the provisions of the bankrupt act as unincorporated individuals or 
associations, and all the provisions of the act forbidding preferences 
and fraudulent conveyances are as applicable to such debtors, if in- 
solvent, as to any other insolvent debtors falling within those provi- 
sions, and the same acts which render individual debtors liable to be 
adjudged bankrupts on the petition of their creditors, if committed 
by such a corporation which is insolvent, will warrant the creditors of 
the same to institute proceedings for that purpose against such debt- 
ors, and to claim that they be adjudged bankrupts for the same rea- 
sons. 

On the fifth of January, 1872, certain creditors of the said compa- 
ny presented their petition to the District Court of the district afore- 
said, representing that the company owed debts to an amount exceed- 
ing three hundred dollars, and that their respective demands against 
the company exceeded two hundred and fifty dollars, and that the 
company within six months next before the filing of the petition, being 
then and there insolvent or in contemplation of insolvency, made sun-~- 
dry payments of money to certain of their creditors in satisfaction of 
their claims with a view to give a preference to such creditors having 
such claims, and well knowing that the said company was insolvent. 

They also represented that the said company within the said six 
months, being then and there bankrupt or in contemplation of bank- 
ruptcy, made divers payments of money, sales, conveyances and as- 
signments of property, mortgages, and other effects to various persons 
within the district, with intent and for the purpose of giving such 
persons a fraudulent preference over other creditors of the company, 
and for the purpose of preventing the assets of the company from be- 
ing administered under the bankrupt act. 

Based on these representations the prayer of the petition is that 
the company may be declared a bankrupt, and that a warrant may is- 
sue to take possession of the estate of the company. On the return 
day for hearing the petition, the corporation respondents appeared 
and denied that they had committed the acts of bankruptcy set forth 
in the petition, and demanded in writing a trial by jury pursuant to 
the provisions in such case made and provided. 14 Stat. at Large, 
537. 

Subsequently other creditors were permitted to appear as peti- 
tioners, and the pleadings having been concluded, the parties went to 
trial, and the jury, under the instructions of the court, found the re- 
spondents guilty as alleged in the petition. Exceptions were duly 
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filed by the respondents to the rulings and instructions of the court, 
and they sued out a writ of error and removed the cause into the Cir- 
cuit Court for the same district. 

Suffice it to say in respect to the exceptions, that they embrace not 
only material rulings and the instructions of the court given to the 
jury, but also the decisions of the court in refusing to instruct the 
jury as requested by the respondents. 

Errors were duly assigned by the respondents in the Circuit Court, 
but the Circuit Court dismissed the writ of error for want of jurisdic- 
tion, holding that a writ of error will not lie in such a case to remove 
the record from the District Court into the Circuit Court for re-ex- 
amination. Jurisdiction, it was insisted by the respondents, did 
exist in the Circuit Court to re-examine such a case under a writ. of 
error to the District Court which rendered the judgment, and they 
sued out a writ of error to the Circuit Court and removed the cause 
into this court. 

Writs of error may be allowed from the Cireuit Courts to the Dis- 
trict Courts in cases at law, and appeals may be taken from the Dis- 
trict Courts to the Circuit Courts in certain cases, under the jurisdiction 
created by the bankrupt act, when the debt or damages claimed amount 
to more than five hundred dollars, but the provision is that no appeal 
shall be allowed from the District to the Circuit Court unless it is 
claimed and the required notices are given within ten days after the en- 
try of the decree or decision from which the appeal is taken, and that 
no writ of error shall be allowed unless the party claiming it shall 
comply with the statutes regulating the granting of such writs. 

Applicants for an appeal must give bond as required under the act 
“amend the judicial system,” and the party claiming a writ of error 
must also give good and sufficient security to prosecute the writ to ef- 
fect, and must comply with the regulations contained in the judiciary 
act as to the service of the writ and the required notice to the ad- 
verse party. 

Taken literally, the ten days’ limitation does not extend to writs of 
error, but the better opinion is, in view of the fact that writs of error 
and appeals are associated together in the first clause of the section, 
that the word appeal at the commencement of the second clause 
means the same as review or revision, and that it was intended to in- 
clude the writ of error as well as appeal, as the whole section seems 
to contemplate a more expeditious disposition of the cause in the Ap- 
pellate Court than that prescribed in the judiciary act or the act to 
amend the judiciary system. 14 Stat. at Large, 520; Morgan vs. 
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Thornhill, 11 Wall., 75 ; 1 Stat. at Large, 85; 2 Stat. at Large, 244. 
Grant all that, and still it is insisted that a writ of error from the 
Circuit Court to the District Court will not lie in a case like the pre- 
sent, as neither the process nor proceeding isin form an action at law 
or a suit in equity, which must be admitted, confining the admission 
strictly to the matter of form. Even when so confined it may be 
doubtful whether the admission ought not to be further qualified, 
as the first pleading of the moving party is quite as analogous to the 
writ and declaration at common law as the petition now employed as 
a substitute for the common law declaration in more than half of the 
State courts, and which, under the récent act to further the adminis- 
tration of justice, may be employed in the Federal courts. 17 Stat. 
at Large, 196. 

Support to that view is also derived from the first pleading of the 
respondents, which is in substance and effect the same as thea first 
pleading of the claimant in an information based upon a seizure on 
land, where it is required that the case shall be tried by jury, unless 
the right is waived by the consent of the claimant. 

Power and jurisdiction in all matters and proceedings in bankrupt- 
cy are conferred upon the District Courts, but the forty-first section 
of the bankrupt act expressly provides that the court shall, if the 
debtor, on the return day, or day of hearing, “so demand in writ- 
ing,” order a trial by jury, at the first term of the court at which a 
jury shall be in attendance, to ascertain the alleged fact of such al- 
leged bankruptcy. 

Regulations are also enacted as to the matters open to inquiry and 
the course of the trial, as follows: That if upon such hearing or 
trial the debtor proves to the satisfaction of the court “ when the 
hearing is summary, or of the jury, if one is demanded,” that the 
facts set forth in the petition are not true, or that he, the debtor, has 
paid and satisfied all lieus upon his property, in case the existence of 
such liens is the sole ground of the petition, the proceeding shall be 
dismissed and the respondent shall recover costs. 14 Stat. at Large, 
537. 

Such a provision is certainly entitled to a reasonable construction, 
and it seems plain, when it is read in the light of the principles of 
the Constitution, and of analogous enactments, and when tested by 
the general rules of law applicable in controversies involving the 
right of trial by jury, that the process, pleadings and proceedings 
must be regarded as governed and controlled by the rules and regu- 
lations prescribed in the trial of civil actions at common law. 
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Congress, it must be assumed, in conceding to the debtor the right 
to demand a trial of the issue by a jury, intended to confer a right 
of some value, which would be converted into a mockery if the judge 
presiding over the trial may exclude by his rulings all the evidence 
which the debtor offers, to disprove the charges set forth in the peti- 
tion, and he, the debtor, be left without any power to resort to an ap- 
pellate tribunal to correct the errors committed by the Bankrupt 
Court. 

Cases of the kind, when tried by a jury, if the Circuit Court has 
any jurisdiction upon the subject, must be removed into that court by 
a writ of error, as when tried by a jury the case is excluded from the 
special jurisdiction conferred in the first clause of the second section 
of the act by the very words of the clause. Where “special provi- 
sion ” is otherwise made, the case is excluded from the general super- 
intendence and jurisdiction of the Circuit Court by the exception in- 
troduced, as a parenthesis, into the body of that part of the section. 
Morgan vs. Thornhill, 11 Wall., 79. 

Decrees in equity rendered in the District Court, it may be admit- 
ted, might be revised in the Circuit Court in a summary way if Con- 
gress should so provide by law, but it is clear that judgments in ac- 
tions at law rendered in that court, if founded upon the verdict of a 
jury, can never be revised in the Circuit Court in that way, as the 
Constitution provides that “no fact tried by a jury shall be otherwise 
re-examined in any court of the United States than according to the 
rule of the common law.” 

Two modes only were known to the common law to re-examine 
such facts, to wit, the granting of a new trial by the court where the 
issue was tried or to which the record was returnable, or, secondly, 
by the award of venire facias de novo by an appellate court for some 
error of law which intervened in the proceedings. 2 Story on Const. 
(3rd ed.,) 584; Parsons vs. Bedford et al., 3 Pet., 448; Knight vs. 
Cheney, 5 N. B. R., 317. 

All suits which are not of equity or admiralty jurisdiction, what- 
ever may-be the peculiar form which they may assume to settle legal 
rights, are embraced in that provision. It means not merely suits 
which the common law recognized among its settled proceedings, 
but all suits in which legal rights are to be determined in that mode, 
in contradistinction to equitable rights and to cases of admiralty and 
maritime jurisdiction, and it does not refer to the particular form of 
procedure which may be adopted. U. S. vs. Wonson, 1 Gall., 20. 

Apply these rules to the case before the court, and it is clear be- 
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yond doubt that the Circuit Court erred in dismissing the writ of er- 
ror for the want of jurisdiction, as it was the right of the excepting 
party to have the questions, if duly presented in the bill of excep- 
tions, re-examined by the Circuit Court, which leaves nothing fur- 
ther open for decision except the question what disposition shall be 
made of the case, and what direction, if any, shall be given to the sub- 
ordinate court. Appellate courts under such circumstances do not 
determine the questions presented in the bill of exceptions filed in 
the District Court, as those questions have not been re-examined in 
the Circuit Court, and this court is not inclined to re-examine any 
such questions coming up from the District Court until they have 
first been passed upon by the Circuit Court. Consequently, the 
question whether a writ of error will lie from this court to the Cir- 
cuit Court to re-examine the rulings of the Circuit Court in a case 
removed into that court from the District Court, in such a case as the 
one under consideration, does not arise, as the recoré shows that the 
Circuit Court never passed upon the questions as to the correctness 
or incorrectness of the rulings of the District Court. 

Repeated decisions of this court have established the rule that this 
court has power to issue a mandamus, in the exercise of its appellate 
jurisdiction, and that the writ will lie in a proper case to direct a sub- 
ordinate federal court to decide a pending cause. Marbury vs. Mad- 
ison, 1 Cran., 175 ; Kendall vs. U. S., 12 Pet., 622. 

Power to issue the writ of mandamus to the Cireuit Courts is ex- 
ercised by this court to compel the Circuit Court to proceed to a fin- 
al judgment or decree in a cause, in order that this court may exer- 
cise the jurisdiction of review given by law ; and in the case of Ex- 
parte Bradstreet, 7 Pet., 647, this court decided, Marshall, Ch. J., 
giving the opinion of the court, that every party has a right to the 
judgment of this court in a suit brought by him in one of the inferi- 
or courts of the United States, provided the matter in dispute ex- 
ceeds the sum or value of two thousand dollars, and that the court 

in such case will issue the writ to a Circuit Court or a District Court 
' exercising Circuit Court powers, in a case where the subordinate 
court had improperly dismissed the case, requiring the court to rein- 
state the case and to proceed to try and adjudge the issues between 
the parties. 

Examined, as the case must be, in the light of these authorities, it 
is quite clear that the respondents, had they petitioned this court for 
@ mandamus, instead of suing out a writ of error, would be entitled 
to a remedy in some one of the forms in which a remedy is granted 
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in such a case, but it is not doubted that the present decision will be 
in practice equally effectual to that end, as it is entirely competent 
for the Circuit Court, under the circumstances, to grant a rehearing 
and reinstate the case, and to proceed and decide the questions pre- 
sented in the bill of exceptions. 

Mandamus being the proper remedy, error will not lie. Ayres vs. 
Carver, 17 How., 591. 

Decree that the writ of error be dismissed for want of jurisdiction. 


UNITED STATES CIRCUIT COURT, 


EASTERN DISTRICT OF MISSOURL 
MARCH TERM, 1873. 


CARRIE HOLABIRD, Plaintiff, 
vs. 


THE ATLANTIC MUT. LIFE INS. CO., Defendant.* 


The defendant issued a policy to the plaintiff upon the life of her husband. The 
policy stated that it was made in consideration of the representations in the ap- 
plication and of the premiums paid by the plaintiff, and provided that if with- 
in seven years of the issue thereof the declaration made by her, and upon the 
faith of which the policy was issued, should be found in any respect untrue, 
the policy should be null and void. 


Before the death of the husband the defendant notified him and the plaintiff that 
the statements in the declaration were untrue, and that the policy had, for 
that reason, been cancelled. The defendant claimed on trial that the plain- 
tiff was not the wife of the deceased, as stated in the declaration, and there- 
fore had no insurable interest in his life; and that the statements in the declar- 
ation in regard to his health and freedom from disease were false. 


Under the issues in this case the plaintiff must prove that at the date of the poli- 
cy she was the lawful wife of the person on whuse life the risk was taken. 


It is not necessary to the validity of a marriage in Missouri that any special cere- 
mony should be performed, or that the marriage should be solemnized before 
any person ae to any one of the classes named in the statute as author- 
ized to perform the ceremony. Marriage may be had by the mutual present 
consent of two competent persons, made in good faith and followed by coha- 
bitation, without the addition of any prescribed formalities, and may be 


proved by habit and repute, if the evidence thereof satisfies the jury that the 


* Decision rendered Apri 2nd, 1873. 
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arties had mutually agreed to become husband and wifein good faith, and co- 
habited thereafter as such. 


It is immaterial whether the declarations contained. in the application, if untrue, 
were intentionally so or not, or whether the matter inquired into, had it been 
otherwise answered, would have caused the risk to be considered more hazard- 
ous, or whether the disease denied contributed to the death. 


As the declarations are presumed to be true, the burden of proving them untrue is 
upon the defendant, who controverts them. 


The jury may, under the statute, if they are satisfied that the defendant has vexa- 
tiously refused to pay the loss in this case, add a sum not exceeding ten per 
cent. of the amount of the loss. Verdict for the plaintiff, with damages for 
vexations delay. 


This was an action on a policy of insurance for $10,000.00, issued 
October 22nd, 1868, by the defendant to the plaintiff, Carrie Hola- 
bird, upon the life of O. F. Holabird, her husband, in consideration 
of the representations made in the application, and of the amount of 
the premiums paid by Carrie Holabird, the assured. The policy 
provided that if within seven years from the date of the issue there- 
of, the declaration made by her, and upon the faith of which the po- 
licy was issued, should be found in any respect untrue, then, and in 
such case, the policy should be null and void. Before the death of 
O. F. Holabird, which occurred February 16th, 1870, the company 
notified him and the plaintiff that the statements in the application 
were untrue, and that the policy had for that reason been cancelled. 
The defendant claimed, on trial, that the policy was procured by 
fraud, and, among other things, that the plaintiff was not at the time 
the policy was issued the wife of the deceased, as stated in the de- 
claration, and therefore had no insurable interest in his life, and that 
the statements in the declaration in regard to his health and freedom 
from disease were false. 


Krom & Parrick anp B. A. Hunt, for Plaintiff. 
J. T. Tarum anp W. H. Horner, for Defendant. 


Treat, J. 


Gentlemen of the Jury: Under the issues in this case the plaintiff 
must prove that at the date of the policy sued on she was the lawful 
wife of O. F. Holabird, the person on whose life the risk was taken. 
If at the time of the marriage ceremony, in May, 1861, testified to 
by plaintiff, the said O. F. Holabird had a wife living, then said al- 
leged marriage with the plaintiff was void, and the plaintiff could not 
be, or become the lawful wife of said O. F. Holabird during the life- 
time of his former wife. 
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By the statutes of Missouri, marriage is declared to be “a civil 
contract, to which the consent of the parties capable in law of con- 
tracting is essential.” If subsequent to the death of the former wife, 
were there one, Mr. Holabird and plaintiff (being over 21 years of 
age) were married, and that marriage was prior to the date of the po- 
licy, and they continued to live together as husband and wife until 
the policy was issued, then she, as his wife, had an insurable interest 
in his life. It is not necessary to the validity of a marriage in Mis- 
souri that any special ceremony, religious or otherwise, should be per- 
formed ; nor that the marriage should be solemnized ‘before any per- 
son belonging to any one of the classes named in the Missouri stat- 
ute as authorized to perform the ceremony. . Marriage in Missouri 
may be had by the mutual present consent of two competent persons, 
made in good faith and followed by cohabitation, without the addition 
of any prescribed formalities, and may be shown by such evidence as 
proves that such a marriage actually exists. And such is substantial- 
ly the law in Tennesee and Illinois so far as the same affects this 
case. Therefore, should the jury believe from the evidence that at the 
date of the marriage ceremony with the plaintiff, in May, 1861, Mr. 
Holabird had another wife living, yet should they further believe from 
the evidence that such former wife died in 1863, and if they further 
believe from the evidence that afterward, in the State of Missouri, 
Tennessee or Illinois, the plaintiff and Mr. Holabird agreed by mu- 
tual present consent, given in good faith, to become husband and 
wife, and cohabited as such thereafter, then from the date of said mu- 
tual consent she was his wife. 

The attention of the jury is directed to the difference between a 
mere attempted recognition of a past void marriage and a subsequent 
expression of mutual and then present consent to be husband and 
wife. The subsequent marriage may be proved by habit and repute 
if the evidence thereof satisfies the jury that the parties had mutual- 
ly agreed to become husband and wife, in good faith, and cohabited 
thereafter as such. If at the date of the marriage ceremony between 
O. F. Holabird and the plaintiff in May, 1861, said O. F. Holabird 
did not have another wife living, then the plaintiff became his lawful 
wife at that time. 

The defendant seeks to avoid the policy by showing that those de- 
clarations contained in the application which are specified in the an- 
swer filed in this case, were, or some one of them was, in some re- 
spect untrue at the time when made. By the terms of the contract, 
if any one of the said declarations is found to have been in any re- 
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spect untrue at the time when made, then the plaintiff cannot recov- 
er. It is immaterial whether, if untrue, those declarations were not 
intentionally untrue, or whether the matter inquired into, had it been 
otherwise answered, would have caused the risk to be considered more 
hazardous, or whether the disease denied contributed to the death. 
Contracts like that sued on are based for their validity upon the 
truthfulness of the declarations made by the applicant in the written 
application to the company. As the declarations are presumed to be 
true, the burden of proving them untrue is upon the defendant who 
controverts them. Whether the representations were material to the 
risk or not, is not open for inquiry in this case ; for the defendant 
and plaintiff agreed, as it was competent for them to do, that if any 
of the declarations were in any respect untrue, the policy should be 
void. 

Hence it is for the jury to determine from the evidence whether 
the defendant has shown any one of the declarations to have been 
untrue in any respect when made, and also whether the plaintiff has 
shown that at the date of the policy she was the lawful wife of the 
said O. F. Holabird. 

The jury should pass upon this case with impartiality and free from 
all prejudice, for or against either of the parties to the suit. The 
rights of corporations and of natural persons are to be decided by 
the same rules of justice, and should be affected by no considerations 
except such as the law and evidence require when controversies arise 
between them for judicial investigation. 

If the jury find for the plaintiff, they will assess her damages at 
$10,000.00, deducting therefrom the amount of notes for premiums 
on the policy unpaid at the time of Mr. Holabird’s death, together 
with any balance of the year’s premium remaining unpaid, and will 
add interest on said sum at the rate of six per cent. per year from the 
time proof of death was submitted to the defendant to the present 
time. 

If the jury find for the plaintiff, and are further satisfied from the 
evidence that the defendant has vexatiously refused to pay the loss in 
this case, they are at liberty, in their discretion, to add to the forego- 
ing sum an amount not exceeding ten per centum of the amount of 
the loss. The law commits the question of vexatious refusal to the 
calm and deliberate consideration of the jury, to be determined in 
the light of all the facts and circumstances of the case. 
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SUPREME COURT OF ARKANSAS, 


DECEMBER TERM, 1872. 
Appeal from Pulaski Circuit Court. 


ARKANSAS MARINE, FIRE, ACCIDENT AND GENERAL 
INS. CO., Appellant, 
vs. 


BOSTICK anp RYAN, Appelilees.* 


The appellant issued to the plaintiffs, residing at Fort Smith, on May Ist, 1868, 
an open policy for one year, which stipulated that the company thereby caused 
the plaintiffs to be insured, lost or not lost. About the 1st of April, 1869, the 
plaintiffs ordered a lot of tobacco from Louisville, which was shipped to them 
at Fort Smith by steamboat. They received the invoice on Sunday, April 
11th, and early the next morning reported the shipment to the agent of the 
company at Fort Smith for the purpose of having the goods indorsed as in- 
sured, under the policy, from Memphis to Fort Smith. The agent indorsed 
the goods as so insured, charged the amount of the premiums to the plaintiffs 
according to custom, and forwarded the report of the same to the secretary of 
the company at Little Rock, by whom it was received April 14th. By the 
rules of the company persons holding open policies were required to report 
their goods immediately on receiving the invoices. 

The boat, on the night of June 9th, while between Memphis and Little Rock, 
struck a snag, took fire and burned, and the goods were totally destroyed. The 
loss was known to the company when the agent’s report was received, but was 
not known to the agent or to the plaintiffs at the time the insurance was ap- 
plied for. The company afterward rejected the agent’s report and cancelled the 
plaintiffs’ policy. 

The insurers can make themselves responsible for a loss which has already hap- 
pened, even if that loss be total, so that the subject matter of the insurance is 
then non-existent, and this intention is expressly evidenced by the clause ‘lost 
or not lost,” in the policy. : 

Even if it was the duty of the plaintiffs, under the policy, to report for insurance 
all goods shipped to them, their failure to do so would not work a forfeiture of 
the policy, unless such were the express terms of that instrument, and the act 
of the company’s agent in insuring this shipment must be considered a waiver 
of any dereliction, so far as the insurance of these goods is concerned. 

The policy provided that the agent should report applications to the home office 
‘*for entry on the office records and for protection purposes.” The words 


* Decision rendered December Term, 1872. 
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“‘ protection purposes ” cannot be construed to mean that the company might 
receive or refuse the application upon arrival. 


The defendant is estopped by the act of its agent from any defense on the ground 
of deviation. The plaintiffs acted on the belief that the acts of the agent, 
who, knowing all the circumstances, indorsed the goods from Memphis instead 
of from Louisville, were the acts of the company, and they had a right to re- 
gard any objections on this ground as waived. Judgment afiirmed. 


Bennett, J. 


This was an action on what jis called an open or running policy of 
insurance. Trial had—verdict and judgment in favor of Bostick and 
Ryan—motion for a new trial by defendants overruled and appeal 
granted. The facts in the case, as appears on, and admitted in the 
bill of exceptions, are as follows : 

The plaintiffs below, Bostick & Ryan, were manufacturers of to- 
bacco at Fort Smith, Arkansas, and in the Indian country west of 
Arkansas.. On the Ist day of May, 1868, they took out and received 
from the defendants, the insurance company, an open policy, or what 
is sometimes called a running policy of insurance, which was to con- 
tinue for one year from that date. About the 1st day of April, 1869, 
Bostick & Ryan ordered a shipment of tobacco from Leopold & 
Co., of Louisville, Kentucky, which was by Leopold & Co. shipped 
on board the steamboat “ G. A. Thompson,” which was a good and 
insurable boat, and was then bound for Fort Smith. The invoice of 
these goods was received by Bostick, one of the firm of Bostick & 
Ryan, the consignee, at Fort Smith, on Sunday, the 11th day of 
April, 1869, and on Monday, the 12th, immediately after breakfast 
hours, he, Bostick, reported the shipment to Janus H. Sparks, who 
was the acting and accredited agent of the company, at that place, 
for the purpose of being indorsed as insured under the policy. 
Sparks examined the invoice and asked Bostick whether he desired 
the goods to be insured from Louisville or only from Memphis, when 
Bostick said he was satisfied to have them take the risk from Mem- 
phis, or words to that effect, whereupon Sparks indorsed the goods 
as insured under the policy from Memphis to Fort Smith, and for- 
warded the application or report to William H. Fulton, the secreta- 
ry of the company, at Little Rock, and which reached the secretary 
on the 14th of April. The “G. A. Thompson,” with these goods on 
board, proceeded along her voyage, passed Memphis, entered the 
Arkansas River, and proceeded to a point about forty miles up the 
river, below Little Rock, where she struck a snag and sunk and was 
burned, and the goods were a total loss. The boat was lost during 
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the night of the 9th or early in the morning of the 10th of April, 
and it was proved that the loss occurred by the perils insured 
against. The loss was fully known to the company at Little Rock, 
when Bostick’s report or application was received from the agent 
Sparks on the 14th of April, but was not known either to Sparks or 
Bostick, or to any of the plaintiffs at the time Bostick reported the 
goods to Sparks for insurance as aforesaid, on the 12th day of 
April. 

When Fulton, the secretary, received the report from Sparks, it 
was regularly spread on the book of risks, but there was a protest 
against allowing the insurance or paying the claim, by members of 
the company, but it was agreed that it should be spread upon the 
books (which was the regular course according to rules and the 
course of business of the company for all stock reports of goods in- 
insured) until the plaintiffs should have notice in order that they 
might have a hearing on the question of rejecting the application 
and refusing the insurance. Afterward the report was rejected, the 
insurance set aside, and the plaintiff's policy was cancelled by the 
Board of Directors of the company, and plaintiff's claim for pay for 
the value of the goods was rejected and refused, and notice of this 
was served on the plaintiffs through the agent of the company, 
Sparks, at Fort Smith, on the 26th day of July, 1869. But previous 
to receiving this notice, plaintiffs had shipped other goods and re- 
ported them to Sparks in the same manner for insurance under the 
policy, and Sparks had received them, charging up the premiums, 
and forwarded them to the secretary, at Little Rock, and they were 
duly entered on the book of risks, but were afterward set aside, to- 
gether with the setting aside of the risks on the last goods as afore- 
said. At the time of reporting the goods to Sparks for insurance, 
no premiums were paid, but were charged up by Sparks to the plain- 
tiff in a regular account book, which he kept for that purpose and 
that it was the regular custom of the company with those who held 
policies of this kind to charge up the premiums on the report of ship- 
ment of goods, and the account of premiums was collected quarterly. 

It was further proved that the plaintiffs, after taking out this policy 
and before the shipment of the goods which were lost, made two or 
three other small shipments of goods which they did not report to the 
company, and the company did not receive premiums on them. 
They did this with a view of taking the risk of these small shipments 
themselves. It was further proved, that one shipment of goods made 
by them, after the issuing of the policy and before the shipment of 
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the last goods, was insured in another company, at Louisville, but that 
shipment was made by the order of the plaintiffs, sent by mail, and 
the insurance in the other company was effected by the consignors 
in Louisville, unbeknown to the plaintiffs, and the plaintiffs, on re- 
ceiving the invoices, reported the goods as usual to the company 
through the agent, Sparks, and the premium was regularly charged 
and paid to defendants by plaintiff. Further, it was proved that the 
goods lost were worth the invoice price, to wit : $1000.00. Further, 
it was proved that by the rules and regulations of the company, 
persons holding open policies of the company were required to re- 
port their goods immediately on receiving the invoices, but not at the 
time the shipment was made, except when the policy-holder was the 
consignor. 

The bill of exceptions and motion for a new trial presents but 
three material points for adjudication. 

First. It is contended that the company is notliable on its policy, 
because the goods were lost before the shipment of them was reported 
to Sparks, the agent, or the company’s office at Little Rock, Ark. 

An indorsement upon the policy requires a report of each shipment 
to be made to the office of the company at Little Rock, Arkansas, by 
mail or otherwise, the same day a shipment is made, or if on goods 
and merchandise to be received, the same day advice or the invoice 
of the shipment comes to hand, for entry on the office records and 
for protection purposes. In the body of the policy is found the fol- 
owing stipulation, “That the Arkansas Fire, Marine, Life, Accident, 
and General Insurance Company, do by these presents cause Bostick 
& Ryan to be insured, lost or not lost,” &e. 

In the determination of our first proposition it will be necessary to 
fully understand the meaning and import of the clause, “lost or not 
lost.” Policies are frequently effected, not only on ships and goods 
in home ports, but on those, also, which are in foreign ports, or actual- 
ly at sea on their way either to this or other countries, and with re- 
gard to which it is, of course, uncertain whether they may not 
actually have been lost before the policy was effected. These words 
have been inserted in almost all marine insurance. Arnould, in his 
work on Insurance, Vol. L, p. 26, says: This clause, however, 
though omitted, does not appear to be strictly necessary, as there 
can be no reason why a previous loss of the subject insured should 
prejudice an insurance subsequently effected, if both the insured and 
the underwriter were equally ignorant of the loss at the time.” The 
opinion of the author is sustained by Marshall in his work on Insur- 
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ance, p. 338—340. 1 Phill. Ins. 72., 438. 3 Kent (6th Ed.) 258 
Note C. 

It was decided by Lord Denman, in the case of Mead vs. Davidson, 
3 Ad. and EIL, p. 303, that a policy containing the clause was good 
when the subject of insurance was accepted for insurance and the 
premiums paid before loss, although the policy was not executed un- 
til afler a loss had happened, to the knowledge both of the assured 
and the underwiter. 

Phillips, in his work on Insurance, Vol. 1, p. 925, says: ‘The 
risk may be assumed by the underwriters for an anterior period, and 
cover losses prior to the date of the policy ; provided there is no con- 
cealment or misrepresentation by either party. For this purpose the 
clause “lost or not lost,” is introduced. But this clause is not ne- 
cessary ; it is sufficient if it appear by the description of the risk and 
the subject of the contract, that the policy is intended to cover pre- 
vious losses.” 

It is then evident that the insurers can, if such be the intention and 
agreement, make themselves responsible for a loss which has already 
happened when the policy is made, even if that loss be total, so that 
the subject matter of the insurance is then non-existent ; and this in- 
tention is expressly evidenced by the clause “lost or not lost,” in the 
policy. 

The material question, then, presented under this proposition, is 
whether or not the company were under a contract within any of the 
terms and conditions of the policy, to insure the goods at the time 
the loss occurred. This contract of insurance arises out of an open 
or running policy, which, from the very nature of such policies, en- 
ables merchants etc. to insure goods shipped at a distant port, when 
it is impossible for them to be advised of the particular boat, or all 
the circumstances attending the shipment at first. The contract, 
however, does not become complete until a declaration of his desire 
to insure is made by the assured. Until this is done, the contract is 
inchoate and incomplete, and if not made at all, the risk is regarded 
as not having commenced. 

Was such a declaration made by the plaintiff in the case before us ? 
We think there can be no dispute as to that fact. It is shown by 
the testimony that the invoice of the goods were received on Sun- 
day, April 11th, 1869, by Bostick, one of the firm of Bostick & Ryan, 
and on Monday, the 12th, immediately after breakfast hour, he 
(Bostick) reported the shipment to James H. Sparks, who was the 
acting and accredited agent of the company, and such invoice was re- 
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ceived by him at that time, and the amount of premium charged to 
Bostick & Ryan, as was the usual custom at Fort Smith. Applying the 
principles of law regulating policies of this kind, and the requisite act 
necessary to be done by the assured and the company, we are confi- 
dent the company are liable under their policy, whether the goods 
were “lost or not lost” at the time the insurance was effected, unless 
the policy had been rendered null and void by previous act of the 
parties. 

The principles of law and rules of construction governing policies 
of this description appear to be well settled, as may be seen by ref- 
erence to the authorities collected in the text-writers, and the follow- 
ing leading cases: The City of Davenport vs. Peoria Marine and 
Fire Ins. Co., 17 Iowa, 276 ; Kelly vs. Commonwealth Ins. Co., 10 
Bos., (N. Y.,) 82 ; Paddock vs. Franklin Ins. Co., 11 Pick., 227 ; Ori- 
ent Mutual Ins. Co. vs. Wright, 23 How., (U. S.,) 401; Mark vs. 
tna Ins. Co., 29 Ind., 390 ; E. Carver Company vs. Manufacturers 
Ins. Co., 6 Gray, 215. 

The second point raised by the pleading and facts is, was the poli- 
cy rendered nugatory by the previous act of the plaintiff in not in- 
suring all goods consigned or received by them under the policy ? 

It is conceded that plaintiffs did make several shipments of goods 
which they did not report to the company, and upon which they did 
not receive premiums. And it was further proven that the plaintiff 
did insure one shipment of goods in another company, but such in- 
surance was effected by the consigner of the goods, and not by the 
procurement of the plaintiff. 

Conceding, for the purpose of argument, that under the applica- 
tion for insurance and the policy it was understood that the plaintifis 
were to insure all the goods consigned to or shipped by them in 
this company, a failure on the part of the plaintiffs to do so would 
not work a forfeiture of the policy, unless such were the express terms 
of that instrument. Such a provision would doubtless be a condi- 
tion precedent, the performance of which, by the plaintiff, would be 
indispensable to his right of recovery, unless it had been dispensed 
with or waived by the defendants. Inman vs. Western Fire Ins. Co., 

12 Wend., 460. 
_ It is only where a duty is created by the law that renders a con- 
tract void by non-performance of some requirement, and not when 
the duty is created by implication by the contract. Harmony vs. 
Brogham, 2 Kem., 99. 

Under the policy of insurance the duty of the plaintiffs may have 
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been to report for insurance all goods shipped to them; but this duty 
was created by the contract, which does not fix a penalty for the fail- 
ure to do so, and the law of insurance will not arbitrarily say it ipso 
facto works a forfeiture. Even if this was the general principle 
in the case before us, the facts would justify us in saying the company 
have waived all right to this defense. 

Bostick reported the shipment to James H. Sparks, an accredited 
and acting agent of the company, at the place where he resided, for 
the purpose of having the shipment indorsed as insured under this 
policy. Sparks, the agent, indorsed them as insured. From that 
moment the company were liable for any loss that might have or 
had occurred. The agent reported the application to the liome of- 
fice, at Little Rock, as he was required to do by the indorsement of 
the policy, “for entry on the office records and for protection pur- 
poses.” 

The words “ protection purposes,” to be found in the indorsement, 
cannot be construed to mean that the company might receive or re- 
fuse the application upon arrival. It was not the intention or un- 
derstanding between the parties at the time of taking out the policy, 
or when the insurance was effected. Sparks was acting as agent of the 
company at Fort Smith, with general powers. The validity of his 
acts to third persons did not depend upon the approval of the com- 
pany, nor can they secretly reserve the right of approval or disap- 
proval at a future period. The company have not the power to say, 
by their agent, to a person desiring insurance, “ your shipment is 
insured,” and leave him under that impression until after a loss has 
happened, and then say to him that their election has not been made. 
Honesty and fair dealing forbid it. 

If there had been any previous dereliction on the part of the plain- 
tiff in reporting shipments or payment of premiums previous to this 
transaction, the act of the company’s agent in insuring this one must 
be considered as a waiver of them, so far as the insurance of these 
goods is concerned. 

As to whether the plaintiffs are not liable to pay premiums on all 
goods shipped by them during the life of this open policy, we are 
not called upon to decide ; but that non-payment of them works a 
forfeiture of the policy on this shipment, we deny. There is not even 
& provision in the policy or application to this effect, and the law 
will not certainly annex one for the parties. 

The third point for adjudication is, whether the goods were insured 
under the policy as they were shipped from Louisville, Kentucky, 
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and reported and indorsed for insurance from Memphis, a way port. 
The evidence shows that the goods were reported to the agent, 
Sparks, as shipped from Louisville, and the agent entered them, by 
agreement between him and Bostick, as insured from Memphis. 

The insurance from Memphis was the proposition of Sparks, the 
agent, and whatever may have been the requirements in this re- 
spect, in the policy, we are clearly of the opinion that the defend- 
ants are estopped in the present case from any supposed deviation 
as a ground of defense, by the act of their agent. By his act, the 
plaintiffs had a right to regard any objections on this ground as 
waived, where there was no concealment on their part as to where 
the goods were shipped from. Certainly it cannot be allowed as a 
defense to this action without operating as in the nature of a fraud 
on the plaintiffs, who have acted on the belief that the acts of the 
agent were the acts of the company, and who, knowing all the cir- 
cumstances, indorsed the goods from Memphis instead of from Lou- 
isville. 

Having fully considered all the propositions as raised in the trial of 
the case, and finding no error, the judgment is, in all things, affirmed. 


UNITED STATES CIRCUIT COURT, 
DISTRICT OF INDIANA. 
MAY TERM, 1873. 


JOSEPH R. PAYSON, Assienee or Toe Repustic Ins. Co., 
or Cuicaco, Inx., Plaintiff, 


Us. 


WARREN H. WITHERS, Defendant.* 


The defendant, a citizen and resident of Indiana, subscribed to ten shares of the 
stock of the insurance company, a corporation organized in Illinois, for which 
a certificate was issued to him. By the terms of the charter and the conditions 
of the subscription, twenty per cent. was to be paidin cash and eighty per cent. 
was to be paid in case losses rendered its payment necessary. By its losses at 
the great fire in Chicago the company became insolvent, and a decree of bank- 


_ * Decision rendered May Term, 1873. From Chicago Legal News, 
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ruptcy was rendered against it, the court making an assessment of sixty dollars 
on each share of+the stock. 

The defense that the party was ignorant of the condition of the company, and 
that he relied upon the representations of the company’s agents, and upon their 
statement that no more than twenty per cent. would ever be assessed against 
him, cannot avail against the terms of the charter agreed to in writing. 

The subscription to the stock was made in Indiana with the agent of the compa- 
ny. Thé statute of that State required that agents of insurance companies 
from other States should, before entering upon ther duties in that State, depo- 
sit in the county clerk’s office a copy of their commission or appointment from 
the company, together with certain other papers, and declared that no such 
company should enforce any contract made by their agents until there had 
been a compliance with the law. The fifth section declared what acts should 
constitute a person an agent of such a company, and the sixth provided that 
the fifth should not apply to persons acting as agents for foreign corporations 
for a specific or temporary purpose, and for a purpose not within the ordinary 
business of such corporations. 

Held, that the ordinary business done by the company in question was an insur- 


ance business, and that the act does not refer to the obtaining of subscrip- 
tions to its stock. 


The original charter of the company provided that the capital stock of the com- 
pany should be $1,000,000, which might be increased not to exceed $5,000,000, 
at the discretion of the stockholders. After the defendant’s subscription to the 
stock, an amendment to the charter was passed by the Legislature which pro- 
vided that the board of directors should have power to increase the capital 
stock from time to time, in their discretion. 

Held, that this amendment of the charter of the company was not such a change 
as would authorize a subscriber to say that his contract to pay the remainder of 
his subscription was at an end. 

The original charter also declared, that a certain notice should be given to each 
stockholder of the election of directors, and that the election should be by 
ballot, by a majority of the stock, allowing one vote foreach share. The 
amendment provided that the stockholders residing in any town or city might, 
at any annual meeting, elect such number of the directors as they might be 
entitled to by the by-laws of the corporation. 

Held, that this was not such a change in the charter as would authorize a sub- 


scriber to the stock to declare his agreement of subscription at an end, and re- 
lease him from his obligation. 


The board of directors, before the defendant subscribed to his stock, passed a reso- 
lution to increase the capital stock of the company to $5,000,000, to which in- 
crease the stockholders never consented. ‘The stock issued to defendant was 
in excess of the $1,000,000 authorized by the original charter, and he had 
no knowledge of the manner in which the stock had been increased. After the 
amendment of the charter the directors affirmed their previous action increas- 
ing the capital stock, and the defendant did not repudiate his membership as 
a stockholder, but retained his certificate of stock, took part in the election of 
directors, and received dividends. 


Held, that the change in the capital stock, before the amendment of the charter, 
was not of such a character as to authorize the defendant to declare his obliga- 
tions to pay for his stock at an end, and that, however, that might be, the act of 
the directors and of the defendant after the amendment estops him from setting 
up the change as a defense.—Judgment for the plaintiff. 


Baker, Horp & Henpricxs, anp Cuas. E. Marsu, for Plaintiff. 
Morris & Wersers, McDonatp & Buruer, Harrison & Hives, anp 
W. H. Carxins, for Defendant. 
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Drummonp, J. 


This is an action brought by Joseph R. Payson, the assignee of 
the Republic Insurance Company, of Chicago, Illinois, against War- 
ren H. Withers. The cause of action, as set forth in the complaint, 
is that on the 30th of July, 1868, the defendant became owner of 
ten shares of capital stock of the insurance company, and that the 
stock was issued and taken by the defendant upon the condition 
that twenty per cent. was to be paid in cash, and eighty per cent. 
was to be paid in case losses rendered its payment necessary ; 
that these were the terms of the charter, and the conditions upon 
which the defendant became the subscriber to ten shares of the stock ; 
and a certificate of stock for these shares was accordingly issued to 
him. The complaint proceeds to state that by the losses which oc- 
curred in the fire on the 9th of October, 1871, at Chicago, the com- 
pany became insolvent; that a petition in bankruptcy was filed 
against the company in the District Court of the United States for 
the Northern District of Illinois, and a decree of bankruptcy was 
rendered against it in that court ; and that court had made an as- 
sessment of sixty dollars on each share of the stock, and required 
the assignee to collect the same. This is substantially the cause of 
action set forth in the complaint. 

There is a general denial by the defendant, which puts the ma- 
terial allegations of the complaint in issue; and there are various 
special defenses set up in the answer, the effect of which is the mat- 
ter for consideration. The first special defense is, in substance, that 
the subscription of stock was made by the defendant in Fort Wayne, 
in this State ; that the company was domiciled and established in 
Illinois, and was, in fact, a corporation created by the laws of Ili- 
nois ; that the agents of the company came to the defendant 
and made certain representations as to its condition and the 
terms upon which the stock was to be subscribed, alleging that no 
more than twenty dollars per share would be assessed against him 
or ever called for. The defendant asserts that he was ignorant of 
the actual condition of the company, and of the circumstances con- 
nected with its organization and progress so far, and that he, relying 
upon the statements of agents, authorized his name to be entered as 
a subscriber upon the books of the company, and upon that condi- 
tion. 

Now, as to this defense, it will be observed that it does not meet 
the material allegations of the complaint, or answer them. It may 
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be all true ; still, the agreement set forth in the complaint would ere- 
ate an absolute liability on the part of the defendant, as by the terms 
of the charter the stock was to be taken in the manner stated, paid 
for as set forth, and he agreed to these terms in writing. 

This defense clearly, therefore, does not go far enough. The re- 
sult would be, even giving it all the effect that could be claimed for 
it, to change, by loose declarations made by the parties at the time; a 
written agreement, which of course cannot be done according to well- 
settled principles of law. 

Another special defense is that the subscription to the stock was 
made by the defendant in Indiana; that the agent of the company, 
who was then engaged in the general business of procuring subscrip- 
tions to the stock of the company in this State, did not comply with 
laws of the State of Indiana prior to the commencement of its busi- 
ness, and, therefore, that the subscription was not operative as against 
the defendant. This is a special defense set up under the act of June 
17th, 1852, of this State, respecting foreign corporations and their 
agents ; and the first section of that act declares as to corporations 
not incorporated or organized in this State, that the agents, before 
entering upon the duties of their agency in this State, shall deposit in 
the clerk’s office of the county where they propose doing business, a 
power of attorney, commission, appointment, or other authority, un- 
der or by virtue of which they act as agents. The second section 
declares what the agents of the corporation shall do, viz., file with 
the clerk of the Circuit Court before commencing the duties of their 
agency, the authority of the board of directors authorizing citizens of 
this State to maintain actions in the State in relation to any con- 
tracts, and authorizing service of process. The third section declares 
that the service of process on agents shall be sufficient. And the 
fourth section, that foreign corporations shall not enforce any con- 
tracts made by their agents before a compliance shall have been made 
with the provisions of sections one and two of the act. The fifth sec- 
tion declares that any person who shall directly or indirectly receive 
or transmit money or other valuable things to or for the use of such 
corporation, or who shall in any manner make or cause to be made 
any contract, or transact any business for or on account of any such 
foreign corporation, shall be deemed an agent of said corporation, 
and be subject to the provisions of this act relating to the agents of 
foreign corporations. These are the provisions of the law contained 
in the first, second, third, fourth and fifth sections. The sixth section, 
however, provides that the fifth section shall not apply to persons act- 
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ing as agents for foreign corporations for a special or temporary pur- 
pose, and for a purpose not within the ordinary business of such cor- 
porations. 

Now it is a question which lies at the threshold of the examination 
of this part of the case, whether the act which was done by the agent 
of this corporation and the agreement which was entered into by the 
defendant with that agent, was such an act or agreement as was con- 
templated by this law, and which it intended to render inoperative 
unless the agent had complied with its conditions. I am clearly of 
opinion that it was not. Conceding that a State would have the 
power to prevent any of its citizens from subscribing within its own 
limits to the stock of a corporation of another State, it would require 
a clear and explicit declaration that such a subscription should be null 
and void except upon compliance with certain terms. This act re- 
lates to the usual business done by a corporation and by its agents, 
and does not refer to obtaining subscription to its stock. The ordin- 
ary business, for instance, done by the corporation in question here, 
was an insurance business. The obtaining of subscriptions was an 
act preliminary to the commencement of its business. When the sub- 
scriptions were obtained, and the corporation was set in motion and 
was made to perform its functions, then the ordinary business referred 
to by this act began—the issuing of policies of insurance and perform- 
ing the general and other business connected with such corporations. 

I do not think that it is a fair or reasonable construction of the 
language of this law that it intended to prohibit such a contract as 
this. It does not appear, in point of fact, by this special defense 
which I am now considering, that the corporation was doing any of 
this ordinary business. The language, I think, therefore, of this sixth 
section, intended to exclude any such agreement as was made by the 
defendant in this case when it declared that it was not to apply to 
persons acting as agents for a special and temporary purpose, or for 
purposes not within the ordinary business of such corporation. 

Another special defense set up is that the company, without the 
knowledge or consent of the defendant, on the 25th of March, 1869, 
obtained from the legislature of Illinois an amendment to its char- 
ter, by which the directors had the right to increase the capital stock 
of the company to five millions of dollars, and thereby the original 
charter was so changed as to release him from his liability to pay for 
his stock. It is necessary, in order to determine the validity of this 
defense, to look into the charter and the amendment to see whether it 
is justly subject to the objection that is made by the defendant. The 
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act incorporating the Republic Insurance Company was passed by 
the legislature of Illinois on the 15th of February, 1865. The first 
section of the act created certain persons and their successors and 
assigns a body corporate by the name of the Republic Insurance 
Company, of Chicago. The second section was as follows: “The 
capital stock of said corporation shall be one million of dollars, 
and may be increased to not exceeding five millions of dollars, at the 
discretion of the stockholders, and shall be divided into shares of one 
hundred dollars each, which shall be considered personal property, 
and be assignable and transferable only upon the books of the com- 
pany under such regulations as the directors shall establish.” The 
third section provides that when one hundred thousand dollars were 
subscribed and certain conditions were complied with—that they 
had organized by choosing three or more directors, and those direct- 
ors had chosen a president, secretary and treasurer, and filed a certi- 
ficate in the office of the clerk of the city of Chicago—then the com- 
pany was to be deemed fully organized. The fourth section author- 
ized the corporation to make and put in execution by-laws and reg- 
ulations. There are some other sections of the usual character in the 
charters of corporations of this kind, to which it is not necessary to 
refer. The eighth section declared that the stock and affairs of said 
corporation should be managed by three or more directors. Now 
this is, as far as it concerns any question involved in this special de- 
fense, all of the charter that need be referred to. 

The amendment which is objected to and referred to in this special 
defense, was passed by the legislature of Illinois on the 25th of 
March, 1869, the first section of which authorized the company to 
purchase and hold such real estate as might be convenient for the 
transaction of its business, and also to purchase any estate that it 
might be necessary to purchase which was given to secure any 
loan or debt. The second section of the amendment was as fol- 
lows: ‘The board of directors shall have power to increase the cap- 
ital stock of said company from time to time, in their discretion.” It 
will be recollected that the language of the second section of the ori- 
ginal act was, that it might be increased to not exceeding five mil- 
lions of dollars, at the discretion of the stockholders. This author- 
ized it to be increased at the discretion of the board of directors. 
The amendment says nothing about the extent of the increase. The 
third section declared that the stockholders resident in any town or 
city within the United States might, at any annual meeting of such 
stockholders, to be held in such town or city, elect such number of 
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members for a board of directors as such stockholders might be en- 
titled to by the by-laws of the corporation. The fourth section au- 
thorized the board of directors to make by-laws. The original act 
was, that the corporation might have power to make and put in exe- 
cution by-laws—probably no essential difference between the origin- 
al act and the amendment in this particular. The amendment con- 
tains two other sections that have no bearing upon the question be- 
fore the court. 

Now so far as there are any changes made by the amendment of 
such a character as to affect the contract which the defendant had 
made in 1868 with the corporation, there are only two particulars to 
which it is necessary to refer. As I have said, by the original char- 
ter the capital of the company was to be increased to five millions of 
dollars at the discretion of the stockholders. By the amendment, the 
‘board of directors had the right to increase it. The original char- 
ter declared that certain notice should be given of the election of di- 
rectors to each stockholder by public advertisement or personal no- 
tice, and that it should be by ballot by a majority of the stock, allow- 
ing one vote for every share, sither by person or by proxy ; and the 
amendment declared that certain persons, under the circumstances 
referred to in it, should meet and elect directors—as many as the by- 
laws would authorize. These seem to me to be the only substantial 
particulars under which it can be claimed that the amendment con- 
stituted such a change in the relation between the corporation and 
stockholders as to authorize any stockholder to claim that the con- 
tract which he had made to subscribe to the stock was vitiated ; and 
the question is whether these changes give any countenance to that 
position? I think they do not. 

How the discretion of the stockholders to increase the stock should 
be made manifest, the original charter does not state. It declared 
that the stock and affairs of the corporation were to be managed by 
the directors, and there is great force, I think, in the argument, that 
inasmuch as the.directors were the persons through whom the stock- 
holders acted, that discretion might be manifested through the au- 
thorized action of the directors. But however this may be, I do not 
think that the change of such vague and indefinite phraseology as 
this, as to the manner in which the capital of a corporation is to be 
increased, would give the right to a subs¢riber to the stock to de- 
clare that the contract which he had made for his subscription, and 
by which he paid a certain portion and agreed to pay the remainder 
when the necessity for its payment appeared, was at an end. It 
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seems to me that is was one of the implied conditions upon which he 
entered into his agreement—that the power of the legislature might 
be exercised to vary in that way the manner in which the capital 
stock should be increased. It may be conceded that there are limita- 
tions to the power of the legislature in such a case as this ; that the 
legislature may go so far in changing, altering, or revolutionizing the 
whole scope and spirit of the original charter by amendments, as to 
authorize a stockholder to say that he has not entered into that con- 
tract—that his obligations have ceased by wrongful acts of the legis- 
lature ; but while that is true, it is also true that, to a certain extent, 
the terms of a grant are subject to the control of the legislature, and 
every stockholder takes his shares subject to that control, and sub- 
ject also to the control of those who manage its affairs, namely, the 
board of directors. And, therefore, when the legislature has acted 
in such a manner as this, and has merely declared that instead of the 
stock being increased by the corporation at the discretion of the 
stockholders, that it shall be increased by the resolution or act of the 
board of directors, it is not such a change, in my opinion, as would 
authorize a subscriber to say that his contract is at an end. 

Then as to the election of directors. It is true that there is, to 
some extent, a change made in the mode of electing directors ; but it 
is to be observed that the original charter does not declare how many 
directors there shall be. It is three or more—no limit to the number 
of directors ; and the amendment simply declares that the stock- 
holders, within certain territorial limits, may have the power to elect 
such number of directors as the by-laws may authorize. Now, cer- 
tainly there is nothing in the original charter to prevent these by- 
laws from declaring what number of directors there shall be, and 
what their qualifications, other than they must be stockholders as the 
original charter requires. There was, therefore, no such change by 
this amendment, in the original terms of the law, as to authorize a 
subscriber to the stock to declare his agreement of subscription at an 
end and his release from its obligation. 

The other special defense, and I think the most important one 
presented in this case, is that which declares that this was a company 
incorporated by the legislature of Illinois with a capital stock of one 
million of dollars, and power to the stockholders at discretion to in- 
crease it to five millions of dollars, and that the stockholders never 
increased the stock, but that the board of directors in January, 1868, 
by resolution pretended to do so to the extent of five millions of dol- 
lars ; that the stockholders never consented to this increase ; that the 





1873] Payson, Assignee, vs. Withers. 607 


defendant subscribed for his stock in July, 1868, at Fort Wayne ; 
that this stock was in excess of the one million of dollars of stock - 
which was authorized by the original charter ; and that he had no 
knowledge of the manner in which the capital stock had been in- 
creased. It will be seen, however, from what has already been said, 
that it can hardly be claimed, on the part of the defendant, that this 
change was of such a character, taking this special defense in its 
largest extent, as to authorize him to declare his obligation at an end. 
As I have said, it may well be claimed it was a power, incident to the 
grant, for the legislature to authorize an increase of the capital stock 
by the directors, even if, under the terms of the original charter, the 
stockholders could not exercise that discretion through the directors. 

It will not do, when a citizen of a State subscribes to the capital 
stock of a foreign corporation, to say that he was ignorant of the 
terms of the act which created that corporation. He is presumed to 
know what those terms are. They are created by the law of another 
State, and he, for the purpose of assuming his obligation, in a certain 
sense, goes into another State and casts off for the time the vesture 
which his own State throws around him, and puts on that of the 
other State, and is bound by the obligations which the legislature of 
that State has imposed upon the corporation, and the privileges which 
it has granted, and the condition and terms of the grant, All these 
he is presumed to know, just as much as when he makes any con- 
tract to be executed by him in another State. When he makes a 
contract in Indiana which is to be executed in another State, every 
citizen of Indiana is bound by the laws of the State where the con- 
tract is by him to be performed. The laws of Indiana have all ceased 
to operate upon that contract when he enters into it upon the condi- 
tion and understanding that its terms and obligations are to be con- 
trolled by the laws of another State. So here this defendant, when 
he entered into this agreement, did it with reference to the laws of 
the State of Illinois—the special act of incorporation which was 
passed in February, 1865. The well-known maxim, of course, applies 
to him in this case, just as it does in relation to any law of Indiana— 
that ignorance of it does not excuse him. 

But, however this may be in relation to this special defense, the 
replication made to it, I think, removes every difficulty there may be 
in the way, which alleges that after the passage and taking effect of the 
ainendatory act, the directors affirmed their previous action increas- 
ing the stock of the company to five millions of dollars, and that the 
defendant did no act in repudiation or denial of his membership in 
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the insurance company as stockholder ; but, on the contrary, until 
after the happening of the losses, the defendant continued to hold 
and retain his certificate of stock which had been issued to him by 
the company, and to participate in its affairs and profits, by aiding 
in the election of directors, and by receiving dividends declared on 
his stock. Now, this, I think, is a good reply to anything contained 
in this special defense. 

It may be said in conclusion, that the defense is not of a character 
to commend itself very strongly to the consideration of a court of 
justice. The company was unfortunate. Everything went on, as far 
as we can know—and we have the right to suppose so from the 
allegations contained in these pleadings—satisfactorily to the defend- 
ant until this misfortune happened. He made no complaint. He 
participated in all the advantages of the company, received dividends, 
and elected directors, but when the storm came—when this terrible 
fire swept away so many millions of property—and rendered this com- 
pany bankrupt, and made it indispensable for those who had claims 
upon it to call upon the subscribers to the stock to meet their obliga- 
tions, in order to fulfill contracts of the company, then he complains— 
then he wakes up to all the various objections which are set forth in 
this answer. 

Now under such circumstances, when this is the only fund that the 
policy-holders have to meet the losses which they have incurred, and 
the only way in which the bankrupt company itself can respond to 
their demands, it would seem as though there ought to be an in- 
superable bar created by the law, impossible to get over in order to 
prevent equity from being done in suchacase. I see no insur- 
mountable obstacle in the way here to prevent the course of equity. 
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COURT OF APPEALS OF MARYLAND, 


APRIL TERM, 1872. 


Appeal from the Superior Court of Baltimore City. 


THE FRANKLIN FIRE INS. CO., or Banrmore, Appellant, 
vs. 
THE CHICAGO ICE COMPANY, Appellee.* 


The appellant issued a policy upon an ice-house belonging to the appellee. The 
policy provided that persons sustaining loss or damage should forthwith give 
notice thereof, and should also furnish proofs of loss, including a certificate 
from a magistrate or notary public. The policy also provided that nothing but 
a distinct specific agreement, clearly expressed, and indorsed on the policy, 
should operate as a waiver of any condition or restriction therein. 


The appellee, after the loss, delivered proofs of loss to the agent of the appellant, 
but failed to deliver a certificate from a magistrate or notary public. No ob- 
jection was made by the company to the absence of the certificate, and the 
president of the company afterwards refused to pay the loss, on other grounds 
than the defects in the proofs of loss or the absence of the certificate. 


: Held, that apart from the provision in the policy in regard to waiver, the appellant 
was precluded from objecting to the sufficiency of the proofs of loss, and that 
the provision refers to those conditions and provisions of the policy which.en- 
ter into and form a part of the contract of insurance, and are essential to make 
it a binding contract between the parties, and that it has no reference to those 
stipulations which are to be performed after the loss has occurred, such as 
giving notice and furnishing proofs of loss. 


On the back of the policy was the following printed memorandum: ‘ Builders’ 
Risk.—The working of carpenters, roofers, tin-smiths, gas-fitters, plumbers or 
other mechanics in building, altering or repairing the premises named in the 
policy, will vitiate the same unless permission for such work is indorsed in 
writing hereon.” The president testified that he always kept a crew of men, and 
a carpenter or two, about the building the year round, and was constantly 
making repairs and keeping the building in thorough condition. 

Held, that the memorandum did not refer to the casual patching up of the build- 
ing, suchas was spoken of by the witness, but to such hazardous use of the 
building as is generally denominated ‘‘ Builder’s Risk,” which arises from plac- 
ing 1t under the control of workmen for rebuilding, alteration or repairs. 

Ihe liability of the building to injury by the use for which it was intended, and 
the necessity for the prosecution of business that the breakages and damages 
should be repaired as they occurred, wilt be presumed to have been in the con 


* Decision rendered May 22nd, 1872. 
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templation of the company at the time the contract was made, and to have 
been permitted by the written terms of the policy insuring the premises as an 
ice-house. 

The proposition that the assured was obliged to continue the same insurance on 
the property as existed at the time of the application, was erroneous. There 
was no such warranty in the policy. 

The proof was, that appellee was in possession of the property, claiming and oc- 
cupying it as its owner. 

Held, that in the absence of proof of an outstanding title in others or any incum- 
brance upon the property, the prima facie presumption of a seizin in fee grow- 
ing out of the occupation by the appellee as owner of the property, was suf- 
cient to show an insurable interest therein. Judgment affirmed. 


This was an action of covenant on a policy of insurance issued by 
the appellant to the appellee, insuring against loss or damage by fire 
to the amount of twenty-five hundred dollars, from the 10th of 
November, 1868, to the 10th of November 1869, “ their one story 
frame ice-house, situate detached on the line of the Chicago and 
Northwestern Railroad, at Crystal Lake, McHenry County, Illinois.” 
The fire occured early on the morning of the 11th of August, 1869, 
and on the same day Mr. Blake, the secretary of the appellee, gave 
notice of the loss to Messrs. Campbell, Whitman & Wallace, the 
agents in Chicago of the appellant who took the insurance, and on 
the same day they sent the notice of the loss to the appellant. The 
proofs of the loss were then made out by the secretary, Mr. Blake, who 
was inexperienced in such matters, and was not aware of the necessi- 
ty to have a certificate of the nearest magistrate or notary public, as 
required by the following condition of the policy : 


X. “Persons sustaining loss or damage by fire, shall forthwith give 
notice thereof in writing to the company, and as soon after as possi- 
ble they shall deliver as particular an account of their loss and dam- 
age as the nature of the case will admit, signed with their own hands. 
And they shall accompany the same with their oath or affirmation, 
declaring the said account to be true and just ; showing also whether 
any, and what insurance has been made on the same property ; giv- 
ing a copy of the written portion of the policy of each company ; 
what was the whole cash value of the subject insured and their in- 
terest therein; in what general manner the building containing 
the subject insured, and the several parts thereof, were occupied at the 
time of the loss, and who were the occupants of such building, and 
when and how the fire originated. They shall also produce a certifi- 
cate under the hand and seal of a magistrate, notary public or com- 
missioner of deeds most contiguous to the place of the fire, and not 
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concerned in the loss as creditor or otherwise, not related to the in- 
sured, stating that he has examined the circumstances attending the 
fire, loss or damage alleged, and that he is acquainted with the char- 
acter and circumstances of the assured, and that he verily believes that 
he, she, or they have by misfortune and without fraud or evil prac- 
tice, sustained loss and damage on the subject insured to the amount 
which such magistrate, notary public or commissioner of deeds may 
certify.” * * * * * * * 

When Campbell, Whitman & Wallace, on the 11th of August, 1869, 
sent the notice of loss, they received in reply from the president 
of the appellant, a letter dated the 17th of the same month, by which 
they were notified that the matter had been referred to Barnum & 
Wells as the adjusters of the appellant. Barnum & Wells declined 
to act, but with the approval of the appellant employed R. H. Law- 
rence as adjuster in their stead. Blake, the secretary of the appellee, 
made up the proofs of loss and ieft them with Campbell, Whitman & 
Wallace ten days or two weeks after the fire. No objection was 
made to the want of a certificate. Campbell, Whitman & Wallace, 
after retaining the proofs for several days, returned them to Blake 
with directions to hand them to Mr. Lawrence, the adjuster. Blake 
delivered the proofs to Lawrence, receiving a promise to let him know 
if they were correct, after he had examined them. The proofs were 
sent by Lawrence to the appellant and they were received about the last 
of September, 1869. No notice was ever given to the appellee of any 
objections to the proofs furnished on the ground of the absence of 
the certificate, and no objection was made even in general terms to 
the proofs until the letter of the president of the appellant to the ap- 
pellee’s attorney under date of the 28th of December, 1869. In the 
month of December Mr. Smith, the president of the appellee, went to 
Baltimore and there had an interview with the president of the ap- 
pellant, and demanded payment, which was refused, not on the ground 
of the insufficiency of the proofs, but because, as the appellant claimed, 
it was not on the risk. Mr. White, the president of the appellant, 
gave a dfferent statement of the interview, but fixed the date of the 

meeting as early in December. Mr. Smith having been unable to ob- 
~ tain the amount which he claimed under the policy, applied to coun- 
sel, whereupon the following correspondence occurred between them 
and the president of the appellant : 


Baltimore, Dec. 17th, 1869. 
Dear Sir :—We hold tor collection the claim of the Chicago Ice 
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Company under your policy, No. 2396, for $2,500.00. We under- 
stand you have received proof of loss. If the same is insufficient or 
defective in any particular we will gladly correct it upon notice. 
We trust we can arrange this matter with you without suit. 
Truly yours, 
Marsnatt & Fisuer. 
Mr. Wauarre, Prest. Franklin Fire Insurance Co. 


Baltimore, Dec. 18th, 1869. 
Messrs. Marsuatn & Fisuer, 

Gentlemen :—Your note isat hand and duly considered. Ihave 
written to Chicago for a full report in regard to the loss of Chicago 
Ice Co., and expect to receive it in a few days, when I will call upon 
you. Very truly yours, 

L. S. Wurrs, Prest. 


Baltimore, Dec. 28th, 1869. 
Messrs. Marsnatt & Fisuer, 

Gentlemen :—The papers sent us as “ Proofs” in regard to loss 
of Chicago Ice Co., are not complete nor satisfactory. You will there- 
fore please have the same properly prepared and placed in our hands, 
so that we can give the same proper examination and consideration. 

Very truly yours, 
L. S. Wurre, Prest. 


Baltimore, 29th, Dec., 1869. 
L. S. Wurre, Eso., Prest. Franklin Fire Ins. Co., 

Dear Sir :—Yours of 28th inst. is received. In your former 
letter of the 18th inst. you informed us that you had written to Chi- 
cago for a full report in regard to the loss, and expected to receive it 
in a few days, when you would call upon us. It seems that at the 
date of your first letter you made no objection to the proof of loss, 
nor are we aware in what respect you now object to it. 

If you will indicate the particulars in which you consider the 
proof of loss defective, we will take measures to have all such defects 
cured as far as we may deem it material to do so. 

We desire also to know, to save all unnecessary trouble, whether 
your company will pay upon being furnished with such preliminary > 
proof as your policy requires: 

Very respectfully, your obedient servants, 
Marswatt & Fisuer. 
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Baltimore, January 3rd, 1870. 
Messrs. Marsnatt & Fisuer, Baltimore, 

Gentlemen: As president of the Franklin Fire Ins. Co., I 
must insist that the Chicago Ice Co. shall furnish proper legal preli- 
minary proofs of loss before they claim payment of this company, 
and I do not intend in any wise to waive the production of such pre- 
liminary proofs as required by our policy. What preliminary proofs 
are necessary and material you must determine from the policy, and 
as lawyers you can do that better than myself. 

Very truly yours, 
L. S. Wurre, Pres’t. 


The following memorandum was printed on the back of the policy 
of insurance : 


sam Builder’s Risk—The working of carpenters, roofers, tin- 
smiths, gas-fitters, plumbers, or other mechanics in building, altering, 
or repairing the premises named in this policy, will vitiate the same, 
unless permission for such work be indorsed in writing hereon. 


Exception.—The plaintiff offered three prayers, the second and 
third of which the court refused ; the first, as follows, it granted : 
1st. That if the jury shall find from the evidence that the plaintiff fur- 
nished to the agent of the defendant, in Chicago, the preliminary proofs 
of loss offered in evidence, and that said proofs were forwarded by said 
agent to the defendant, and received by the defendant on the 25th of 
September, 1869, and that the defendant retained said proofs of loss, 
and made to the plaintiff or its agents no objection thereto, nor any ob- 
jection to the absence of a certificate as required by the 10th condi- 
tion of the policy, up to the time when Mr. White, president of the 
defendant, had the conversation with the witness Smith, testified to 
by said Smith, in the month of December, 1869, should the jury find 
such conversation ; and if they further find that in said conversation 
the said president of the defendant refused to pay the loss under said 
policy upon grounds other than the defects of said proofs of loss, or 
the absence of said certificate, or both, and that at the time of so re- 
- fusing to pay, the said president of the defendant made to said Smith 
no objection to said proofs of loss, or to the absence of said certifi- 
cate, then the defendant cannot now object to the sufficiency of said 
proofs, nor the absence of said certificate, notwithstanding the jury 
may find that the witness White wrote the letters of December 28th, 
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1869, and January 3rd, 1870, under the circumstances offered in ev- 
idence. 

The defendant offered the following prayers : 

1st. That if the jury believe the statement of the witness, James P. 
Smith, Jr., the president and superintendent of the plaintiff, in his , 
deposition contained, that he kept a crew of workmen and a carpen- 
ter or two about the building in controversy the year round, and 
was constantly making repairs and keeping the building in thorough 
condition, the policy was vitiated by reason of the facts so stated, un- 
der the memorandum printed on the back of said policy and headed 
* Builder’s Risk,” and the verdict must be for the defendant. 

2nd. That the preliminary proof offered in evidence by the plain- 
tiff as having been furnished to the defendant prior to the institution 
of this action is not legally sufficient to entitle the plaintiff to re- 
cover, and it being admitted that the president of defendant, acting 
for it, addressed to the attorneys of the plaintiff, and sent to them on 
or about the third of January, 1870, the letter of that date which is 
in evidence, the verdict of the jury must be for the defendant. 

3rd. That the plaintiff was bound to disclose and make known to 
the defendant, before or at the time of the delivery of the policy in 
suit, every fact material to the risk ; and if the jury shall find that 
the plaintiff failed or omitted so to disclose and to make known to the 
defendant any fact whatever material to the risk, the jury must find 
for the defendant—even although the jury should further find that 
Campbell, Whitman & Wallace, of Chicago, were at that time agents 
of the defendant to receive and forward applications for insurance, 
and that they were referred by the plaintiff to L. N. Moore & Co., 
of Chicago, and took the form of the policy or application from one 
of the forms of said L. N. Moore & Co., without any representation 
on the part of the plaintiff as stated by the witness Wallace. This 
prayer was refused as offered, but granted with the following modifi- 
cation : 

But in considering the proposition put to them in this prayer, the 
jury are to take into consideration that the defendant, in making in- 
surance upon an ice-house like that mentioned in the evidence, and 
devoted to the uses therein mentioned, is presumed to know and to 
have contemplated all the casualties and incidents to which the sub- 
ject might be properly liable as such ice-house devoted to such uses, 

4th. That Campbell, Whitman & Wallace, of Chicago, were capa- 
ble of acting in law and fact as the agents of the plaintiff in obtain- 
ing insurance from the defendant, notwithstanding they were at the 
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same time agents of the defendant to procure business for it. 
And if the jury shall find that the plaintiff did so make the said firm 
its agents in this case, the plaintiff is as much bound by their acts 
done in the cause of such agency as if they had not been defendant’s 
_ agents at the same time. 

5th. That the defendant is not bound by any acts of parties in Chi- 
cago purporting to be its agents, except to the extent to which the 
jury shall find that they were authorized by the defendant to act for 
it prior to the acts done, or at the time thereof, and not subsequently 
thereto, [unless they shall find that after the said acts, and with full 
knowledge thereof, the defendant ratified and confirmed them.] And 
the jury, in determining upon the existence and extent of any such 
agency, must be governed by their own conclusions from the evi- 
dence, and not by the declarations or pretensions of parties claiming 
to be agents of the defendant, and to act in its name, although the 
testimony of such parties as witnesses may be regarded for that pur- 
pose along with its other evidence in the case. (Refused as offered, 
but granted with this modification :) Unless they shall find that af- 
ter the said acts, and with full knowledge thereof, the defendant rati- 
fied and confirmed them. 

6th. That if during the period embraced in the policy the premises 
in question were so occupied or used as to increase the risk, or if the 
risk during the said period was increased by any means whatever 
within the control of the assured, the policy is void, and the plaintiff 
is not entitled to recover. 

7th. That if the jury find from the evidence that the application 
which the plaintiff made, or authorized to be made, to the defendant 
for the insurance in controversy, omitted or concealed any fact in the 
description of the premises material to the risk, then the plaintiff can- 
not recover. The sixth and seventh prayers were refused as offered, 
but granted with the modification : 

But in considering these prayers the jury will take into considera- 
tion the nature and use of the property as described in the evidence. 

8th. That the plaintiff is bound by the representation as to con- 
tributing insurance contained in its application, and if that repre- 
sentation was untrue the policy is void and the plaintiff is not en- 
titled to recover. 

9th. That even if the plaintiff should under any instruction of the 
court be entitled to a verdict, it can only recover upon the basis of 
contribution stated in the application. 

10th. That there is no legal or competent evidence in this cause to 
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show that the plaintiff in this case had any legal insurable interest 
in the property mentioned in this cause as destroyed by fire, either at 
the time of the making of the said policy or at the time of its des- 
truction by fire as testified to in this cause, and therefore the plaintiff 
is not entitled to recover. 

11th. That the preliminary proofs shown by the evidence to have 
been furnished to the defendant by the plaintiff, are in themselves 
insufficient under the policy, and their verdict must consequently be 
for the defendant unless they find the facts to be true which are as- 
sumed as the basis of the plaintiff's first prayer granted by the court. 
And by the words “preliminary proofs,” the defendant means to 
cover the certificate of a magistrate, notary public, or a commissioner, 
required by the tenth condition of the policy. 

The defendant, by its counsel, objected to the first prayer by the 
plaintiff, because the evidence in the case was insufficient to support 
the proposition of law therein asserted, even if such proposition were 
law upon the hypothesis of facts that it assumed, which was denied. 

The court (Dossy, J) rejected the defendant’s first, second, third, 
fifth, sixth, seventh, eighth, ninth and tenth prayers as offered, but 
granted the third, fifth, sixth and seventh with modifiations, and 
granted as offered its fourth and eleventh. 

To the granting of the plaintiff's first prayer, and to the refusal of 
the court to grant the defendant’s first, second, third, fifth, sixth» 
seventh, eighth, ninth and tenth prayers as offered, the defendant 
excepted ; and the verdict and judgment being for the plaintiff for $2,- 
348.78 etc., the defendant appealed. 


R. J. Boutprn anp Joun Carson, for Appellant, 
Witt A. Fisner anp Cuartes Marsnart, for Appellee. 


The cause was argued before Barrot, C. J., Srewart, Mrtizr, ALVEY 
and Ropsryson, JJ. 

Barrot, C. J., delivered the opinion of the court. 

This is an action of covenant on a policy of insurance issued by 
the appellant to the appellee “on their one story frame ice-house, , 
situate detached on the line of the Chicago and N. W. R. R., at Crys- 
tal Lake, McHenry Co., Illinois.” 

No question arises upon the pleadings, all errors therein having 
been waived by agreement. 

The first ground of defense relied on by the appellant, was the 
failure of the appellee to furnish the preliminary proof of loss in 
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manner and form as required by the tenth condition of the policy. 
The fire occurred on the morning of the 11th of August, 1869, and 
on the same day notice thereof was given to the agents of the appel- 
lant, who on the same day notified the appellant. Proofs of loss were 
made up and transmitted to the appellant within a reasonable time, 
but it is objected that they were defective and insufficient. 

The appellee on the other hand contended that the appellant, by 
its conduct and proceeding after it had been notified of the fire and 
received the proofs of loss, had waived all objection thereto, and was 
precluded from objecting to their sufficiency. By the first prayer of 
the appellee (which was granted) the jury were instructed that if 
they should find from the evidence the facts therein enumerated, the 
appellant could not now object to the sufficiency of the proofs of loss 
or to the absence of a certificate as required by the tenth condition 
of the policy. 

Distinct objection to this prayer was made in the court below, on 
the ground of the want of evidence to support it ; and the same ob- 
jection is urged in this court by the appellant, not because there was 
no evidence tending to prove the facts enumerated in the prayer, but 
because there was no testimony in the cause of an express waiver, as 
required by the eighth condition of the policy, without which, it is ar- 
gued, the obligation to furnish preliminary proof in accordance with 
the tenth condition of the policy could not be released ; and that an 
implied waiver would not be sufficient, and could not be shown in the 
face of the eighth condition. 

Apart from the terms contained in the last clause of the eighth 
condition of the policy, there can be no doubt that the facts stated in 
the appellee’s first prayer, if believed by the jury, would amount to a 
waiver of the defects in the preliminary proofs, and preclude the ap- 
pellant from objecting to their sufficiency. Allegre vs. Ins. Co., 6 H. 
& J., 412, 413; Edwards vs. The Baltimore Fire Ins. Co., 3 Gill, 
186 ; Franklin Fire Ins. Co. vs. Coates & Glenn, 14 Md., 294, 295 ; 
Tayloe vs. Merchants Fire Ins. Co., 9 Howard, 403, 404. 

These decisions sufficiently show the principles which govern in or- 
dinary cases arising under policies of insurance containing stipula- 
tions with regard to the preliminary proofs of loss to be furnished by 
the assured. 

The difficulty in the present case grows out of the terms of the 
eighth condition in the. policy, which is in these words: “Should 
the assured, in making application for insurance, submit a survey plan 
or description of the property herein insured, upon which this insur- 
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ance is effected, such application, survey plan, or description shall be 
considered a part of the contract, and a warranty by the assured. 
And any misrepresentation whatsoever, whether in written applica- 
tion or otherwise, or any omission to disclose and make known every 
fact material to this risk, will vitiate this policy. Nothing but a distinct 
specific agreement, clearly expressed, and indorsed on this policy, shall 
operate as a waiver of any printed or written condition, warranty, or 
restriction therein.” 

The effect of a provision of this kind in a policy of insurance was 
considered by the Supreme Court of Massachusetts, in Blake vs. Ex- 
change Mutual Ins. Co., 12 Gray, 265. The language of the very 
able judge who gave the opinion of the court is so apposite to this 
case that we quote it at length : 

“ How far the provisions as to the form of the notice and proofs of 
loss after a valid contract has been made and a loss taken place under 
it, can be regarded as conditions of the contract itself, it is not ne- 
cessary to determine, nor whether their being classed under the desig- 
nation of conditions of insurance could change the nature and pur- 
pose of the stipulations themselves ; for it seems to us that the ques- 
tion is not as to the provisions of the contract, but as to the perform- 
ance of the provisions. The plaintiffis not seeking to set up a contract 
from which a material provision has been omitted by the oral consent 
of the officers of the company. The policy contained the usual provi- 
sions as to notice and proofs of loss. Upon the happening of the 
loss the plaintiff sent to the defendant certain notices and proofs in 
pursuance of the requisition of the by-laws upon the subject. If the 
notices were defective, good faith on the part of the underwriters re- 
quired them to give notice to the insured. If they failed to do so— 
if they proceeded to negotiate with the defendant without adverting 
to the defects—if still further they put their refusal to pay on other 
and distinct grounds, they are upon familiar principles of law 
estopped to set up and rely upon the defective notices ; the law as- 
sumes that the notices were correct, and will not listen to the defend- 
ant when he seeks to show the contrary.” After citing several au- 
thorities, the learned judge proceeds: “If the plaintiff relied upon 
any exemption from the obligations of the policy, or any modification 
of them by the agents or officers of the company, or any addition, he 
must show such exemption, modification or addition by indorsement 
upon the policy. But the question whether a stipulation as to notice 
and proofs of loss has been fulfilled, or whether the defendant is in a 
condition to be heard upon that question, must be tested by the or- 
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dinary rules oflaw. There is atime when objections in matter ofform - 
must be taken. If they are not then made they never can be made. 
The law does not say the procedure was perfect, but that the question 
is not open. The adherence to and liberal application of this princi- 
ple are necessary to the maintenance of good faith and fair dealing 
in judicial proceedings.” 

We concur in the reasoning of the court in 12 Gray, and consider 
it applicable to the present case. According to our construction of 
the last clause in the eighth condition of the policy, it refers to those 
conditions and provisions of the policy which enter into and form a 
part of the contract of insurance, and are essential to make it a 
binding contract between the parties, and which are properly desig- 
nated us conditions ; and that it has no reference to those stipulations 
which are to be performed after a loss has occurred, such as giving 
notice and furnishing proofs of loss. These are not conditions inhe- 
rent in the contract itself, but stipulations to be performed by the as- 
sured as preliminary to his right of action on the contract, or to the 
liability of the company to pay the loss. When we read this part of 
the eighth condition with the context, and construe the whole to- 
gether, we are satisfied that it has no reference to the requirements 
with regard to the preliminary proofs of loss found in the tenth con- 
dition of the policy ; and that it was not contemplated with respect 
to them that no defect or omission could be waived by the company 
without a written agreement to that effect indorsed upon the policy. 

The cases of Hale vs. Mechanics’ Mutual Fire Ins. Co., 6 Gray, 
169 ; Forbes vs. Agawam Mutual Fire Ins. Co., 9 Cush., 470, and 
Abbott vs. Gatch, 13 Md., 314, cited by the appellant, seem to us to 
be inapplicable. In each of those cases the matters which the par- 
ties stipulated should be evidenced only by agreement in writing, con- 
stituted an integral part of the contract, essential to make it binding 
between the parties. 

In our opinion there was no error in granting the first prayer of 
the appellee, and for the reasons before stated the second ‘prayer of 
the appellant was properly refused. 

The next question arises upon the first prayer of the appellant. 

The witness, James P. Smith, Jr., (the president of the ice compa- 
ny,) stated in his testimony that the “ice-house was nearly as good 
as new, for the reason that he always kept a crew of men and a car- 
penter or two about the building the year round, and was constantly 
making repairs and keeping the building in thorough condition.” The 
appellant contends, and by its first prayer asked the court to instruct 
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the jury that these facts, if believed by them, vitiate the policy under 
the memorandum printed thereon, entitled “ Builder’s Risk,” which 
provided that the working of carpenters, roofers, tin-smiths, gas-fit- 
ters, plumbers, or other mechanics, in building, altering or repairing 
the premises named in the policy, without permission indorsed in 
writing on the policy, should vitiate it. 

We think that by a fair and reasonable interpretation of this arti- 
cle of the policy it cannot be understood as referring to the casual 
patching up of the building, such as spoken of by the witness ; but 
as prohibiting such hazardous use of the building as is generally de- 
nominated “ Builder’s Risk,” which arises from placing it in the pos- 
session or under the control of workmen for rebuilding, alteration or 
repairs. To place upon it such a construction as contended for by the 
appellant would defeat the intent of the parties and be repugnant to 
the written clause of the policy insuring the building, which, looking 
at its size, structure, use, must have reasonably contemplated the ne- 
cessity for such repairs as the witness described, as indispensable to 
the proper conduct of the appellee’s business. The evidence shows 
that the building was two hundred and sixteen feet long and one hun- 
dred and forty feet wide ; that the height from the top of the sill to 
the under sill of the plate was twenty-six feet ; that the walls were of 
joists three by six inches, hollow, two feet thick, filled in with tan ; 
the materials all wood, bound with iron. There was a balcony round 
the upper part of the house, and an inclined plane or tramway, four- 
teen feet wide, extending from the lake to the plate of the ice-house, 
on which the ice was dragged up by horse power. The capacity of 
the house was twenty-four thousand tons of ice. It is very obvious 
that a building so constructed would necessarily be constantly liable 
to be injured and damaged by the use for which it was intended, ren- 
dering it indispensable for the prosecution of the business of the ap- 
pellee that breakages should be repaired as they occurred ; all of 
which was known to the appellants, and will be presumed to have 
been in their contemplation at the time the contract was made and 
permitted by the written terms of the policy insuring the premises as 
an ice-house. 

For the principles governing the construction of policies of insur- 
ance we refer to Harper vs. the Albany Mutual Insurance Co., 17 
N. Y., 194, and Washington Fire Insurance Co. vs. Davison & Sy- 
mington, 30 Md., 92, 107, 108. 

We think there was no error in refusing the appellant’s first 
prayer. And upon the same principle the modification made by the 
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court below in the appellant’s third, sixth and seventh prayers is free 
from objection. 

The modification added to the appellants’ fifth prayer stated the 
law correctly, and though it appears to have been excepted to below, 
it has not been made a ground of objection in the argument in this , 
court. 

The appellant was not entitled to have its eighth prayer granted, as 
there was no evidence whatever of any misrepresentation as to con- 
tributing insurance made at the time of the contract. 

The proposition asserted in the ninth prayer, that the assured was 
obliged to continue the same insurance on the property as existed at 
the time of the application, is erroneous, and was properly rejected. 
There was no such warranty in the policy. Forbush vs. Western 
Massachusetts Insurance Co., 4 Gray, 338. 

The appellant’s tenth prayer was also properly refused. It asks an 
instruction to the jury “ that there is no legal and competent evidence 
in the cause to show that the plaintiff had any legal insurable inter- 
est in the property mentioned as destroyed by fire, either at the time 
of the making of the policy or at the time of the fire.” 

The proof in the cause is that the appellee was in possession of the 
property, claiming and occupying it as its owner. This is prima fa- 
cie evidence of title. ‘A person in possession of land is prima fa- 
cie presumed to be seized in fee.” 1 Phillips on Evidence, 646, and 
note. In the absence of proof of an outstanding title in others, or 
any incumbrance upon the property, this prima facie presumption of 
a seizin in fee, growing out of the occupation by the appellee as owner 
of the property, was sufficient to show an insurable interest therein, 
and consequently there was no error in rejecting the tenth prayer of 
the appellant. 

There appearing to be no error in the rulings of the court below, 
we affirm the judgment. 

Judgment affirmed. 
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SUPREME COURT OF WISCONSIN, 


JUNE TERM, 1872. 


Appeal from the Circuit Court of Winnebago County. 


MORSE np oruers, Appellees, 
vs. 


BUEFALO FIRE AND MARINE INS. CO., Appellant.* 


The company issued a policy upon the steamer Berlin City, insuring her against 
loss or damage by fire. The policy provided that if gunpowder, camphene, 
spirit-gas, naphtha, benzine or benzole, chemical, crude or refined coal or earth 
oils, were kept or used on the premises without written consent, the policy 
should be void. 

In an action upon the policy it appeared that kerosene oil was used to light the 
cabin and saloon of the boat after the insurance was effected. 


The maxim noscitur a sociis is applicable here, and the term “refined coal or 
earth oils,” as used in the policy, should be construed to mean only those arti- 
cles or substances which are included in such general description, and which 
are also as highly inflammable, and therefore as dangerous to the insured prop- 
erty, as naphtha, benzine or benzole. 

The fact that neither the agent of the company nor the insured at the time the in- 
surance was effected understood that the use of kerosene on the boat for illum- 
inating purposes was prohibited by the conditions of the policy, supports the 
construction of the contract, which does not make the prohibition in the poli- 
cy apply to the use of kerosene. 

If the language of the policy may be understood in more senses than one, it is to 
be interpreted in that sense in which the company had reason to suppose the 
plaintiffs understood it. 

Even were it doubtful whether the term “refined coal or earth oils” was used in 
an enlarged or restricted sense, other things being equal, the restricted con- 
struction should be adopted as being most favorable to the plaintiffs, who, in 
respect to the insurance company, stand in the position of promisees. 

The contract should have a reasonable construction, reference being had to the 
circustances under which it was made. 

Where the intent is doubtful, conditions providing for forfeitures are to be con- 
strued strictly against those for whose benefit they were introduced. 


The party to a contract who seeks to destroy its obligations by reason of an al- 


* Decision rendered June Term, 1872, 
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leged breach ofa condition precedent by the other party, cannot establish such 
a condition by inference or conjecture. The terms of the contract must be 
clear and explicit in his favor. 


Unless it appears that the appeal was clearly frivolous, and that it was taken from 
sinister and improper motives, damage beyond seven » cent. per annum on 
the judgment, as provided by statute in cases where the appeal is taken to ha- 
rass and delay the plaintiff, will not be awarded. Judgment affirmed. 


Ferxer & Wetssrop, for Appellant. 
Gaze Bouck, for Appellees. 


Lyoy, J. 


This is an action upon a policy of insurance issued by the defend- 
ant to the plaintiffs upon the steamboat “Berlin City,” insuring the 
same against loss or damage by fire. The policy contains the follow- 
ing condition: “If gunpowder, camphene, spirit-gas, naphtha, ben- 
zine or benzole, chemical, crude or refined coal or earth oils, are kept 
or used on the premises without written consent, this policy shall be 
void.” Kerosene oil was used to light the cabin and saloon of the 
boat after the policy was issued, and it is claimed this was a violation 
of the above condition of the policy and rendered the policy void. 
The Circuit Court held otherwise, and directed the jury to return a 
verdict for the plaintiffs for the amount of the policy. It was admit- 
ted by the defendant that the boat had been burned, and that if the 
plaintiffs wére entitled to recover any sum they were entitled to reco- 
ver the full amount of the policy. 

The defendant has appealed to this court from the judgment against 
it entered pursuant to such verdict. 

It is conceded that the judgment should not be disturbed unless 
the use of kerosene oil on the boat as aforesaid invalidated the poli- 
cy ; and whether the use thereof had that effect by the terms of the 
policy is the only question to be determined on this appeal. 

We suppose it will not be disputed that naphtha, benzine, or ben- 
zole and kerosene, are all “refined coal or earth oils,” not differing in 
their nature, but only in the degree of inflammability, kerosene being 
much less inflammable than either of the others. From this it would 
seem to follow that if a broad and general construction be given to 
the term “ refined coal or earth oils,” it must be held to include kero- 
sene, and that the use of that article on the boat vitiated the policy 
and terminated the contract of insurance. But we are of the opin- 
ion that the term should not be so construed. It is used in connec- 
tion with naphtha and benzine or benzole, kerosene not being specific- 
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ally named as one of the articles the use of which will vitiate the poli- 
cy. The object and purpose of the condition undoubtedly is to decrease 
the danger of loss by prohibiting the keeping or use of highly inflam- 
mable substances, such as naphtha, benzine or benzole, upon the pre- 
mises insured. The policy expressly enumerates those articles of 
that character which are more commonly used, as gunpowder, cam- 
phene, spirit-gas, naphtha, etc., and then, to fully carry out such pur- 
pose and object, and to protect the insurance company from the dan- 
ger of loss by reason of the keeping or use of other articles of like 
character and equally dangerous, it specifies in general terms as in- 
cluded in the prohibition, “ chemical, crude or refined coal or earth 
oils.” Hence any article of like character and equally dangerous as 
those enumerated, although such article is not specifically named in 
the policy, is within the prohibition. Further than this we do not 
think the scope of these general terms in the policy should be extend- 
ed. In other words, we think that the maxim noscitur a sociis is ap- 
plicable here, and that the term “ refined coal or earth oils” as used 
in the policy, should be construed to mean only those articles or sub- 
stances which are included in such general description, and which are 
also as highly inflammable, and therefore as dangerous to the insured 
property, as naphtha, benzine or benzole. An illustration of the ap- 
plication of this maxim may be found in Broom’s Legal Maxims, p. 
451, which is so directly in point that we feel justified in inserting it 
here entire. It is as follows : 

** One instance of the application of the maxim noscitur a sociis to 
a mercantile instrument may however be mentioned on account of its 
importance, and will suffice to show in what manner the principle 
which it expresses has been made available for the benefit of com- 
merce. The general words inserted in a maritime policy of insur- 
ance, after the enumeration of particular perils, are as follows: And 
of all perils and misfortunes that have or shall come to the hurt, 
detriment or damage of said goods and merchandises and ships, 
etc., or any part thereof. 

“These words, it has been observed, must be considered as intro- 
duced into the policy in furtherance of the objects of marine insur- 
ance, and may have the effect of extending a reasonable indemnity 
to many cases not distinctly covered by the special words ; they are 
entitled to be considered as material and operative words, and to 
have the due effect assigned to them in the construction of this 
instrument, and this will be done by allowing them to compre- 
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hend and cover other cases of marine damage of the like kind with 
those which are specially enumerated and occasioned by similar 
causes, that is to say, the meaning of the general words may be ascer- 
tained by referring to the preceding special words.” 

So in the present case the construction which we have given to 
the general words makes them operative to prohibit the keeping or 
use on this boat of articles not covered by the special words of the 
policy, while at the same time, by referring to the special words to 
ascertain the meaning of the general words, we give full force and ef- 
fect to the former. A different rule of construction would render the 
special words entirely superfluous, for if the term “ refined coal or 
earth oils” be construed in its broadest and most general sense, surely 
it includes naphtha and benzine or benzole, and the special enumer- 
. ation of these in the policy adds nothing to its obligations, and does 
not in any manner affect the contract of insurance. 

There are many other rules of law for the construction of contracts 
which are applicable to the question under consideration, and which 
it is believed demonstrate that we have correctly interpreted this con- 
tract, of insurance. Brief mention will be made of some of them. 

1. The contract should be construed in accordance with the inten- 
tion of the parties to it. Aside from the general words employed 
therein, this policy contains nothing to show that kerosene was in- 
tended to be included in the list of prohibited articles. It contains, 
however, a stipulation that the insurance company shall not be lia- 
ble for a loss caused by “explosions of any kind.” This would 
doubtless in most cases of losses which originated by the burning of 
kerosene, relieve the company from liability therefor. It is difficult 
to perceive how a loss could thus originate without an explosion of 
greater or less force. This clause in the policy would seem to pro- 
tect the company from the consequences of the improper or careless 
use of kerosene, and when considered in connection with the fact that 
kerosene is not specially named as one of the prohibited articles, it 
raises a presumption that the use of it was not intended to be prohibit- 
ed. If we may look for the intent of the parties outside of the language 
of the policy—if it is admissible to ascertain that intent from the situa- 
tion of the parties, the character of the property insured, and all of the 
attending circumstances, then it becomes perfectly apparent that nei- 
ther the plaintiffs nor the agent of the defendant who negotiated for 
it the contract of insurance ever supposed for a moment that the use 
of kerosene on the boat for illuminating purposes would terminate 
the contract and render the policy void. It was admitted on the tri- 
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al that kerosene had been in general and universal use for illuminat- 
ing purposes on boats and in buildings outside of gas districts for ten 
years, and the agent of the defendant testified that he did not under- 
stand, when the contract was made, that the use of kerosene was pro- 
hibited by the policy. The circumstances of the case show conclu- 
sively that the plaintiffs understood the policy as did the agent. Had 
the agent pending the negotiations informed the plaintiffs that the 
use of kerosene on their boat would destroy their insurance, does any 
one believe that they would have paid the premium and taken the po- 
licy? Were an insurance company to say to the public in plain En- 
glish that the use of kerosene for illuminating purposes on the pre- 
mises insured by it would destroy the insurance and forfeit the poli- 
cy, we apprehend that such company would thereafter issue but few 
policies, and that future dividends to its stockholders would be ex- 
ceedingly small. 

2. If the language of the policy may be understood in more senses 
than one, it is to be interpreted in the sense in which the defendant, 
the insurance company, had reason to suppose the plaintiffs under- 
stood it. In that sense we believe we have interpreted it. 

3. Even were it doubtful, from the general tenor of the policy and 
the relation of the parties, whether the term “refined coal or earth 
oils ” was used in the policy in an enlarged or restricted sense, other 
things being equal, the restricted construction should be adopted as 
being most favorable to the plaintiffs, who, in respect to the insurance 
ance company, stand in the position of promisees. 


[Concluded in September Number.] 





MIscELLANEOUs DEPARTMENT. 


EMOTIONAL INSANITY.* 


Is there such a thing as emotional insanity, and if there be, does it 
excuse an act otherwise criminal? These questions depend upon 
another, more general, that is to say —What is insanity in its relation 
to crime? Satisfactory answers would be, as we all know, of inesti- 
mable service in the administration of criminal law ; and the aim of 
this paper is to contribute, whatever.I may be able, toward their care- 
ful consideration. My point of view is, of course, the legal side of 
that two-fold science which we call Medico-Legal, or, as I should 
prefer to express it, ‘‘Medical Jurisprudence.” The pathology of in- 
sanity is beyond my province. 

A crime is an act or omission forbidden by law, to which is an- 
nexed, upon conviction, a certain punishment. Our present inquiry 
relates solely to human law and human punishment. The element 
of religion or morals does not enter into the question. No reference 
is made to a violation of the moral or divine law, however great may 
be the guilt or awful the punishment. For the present hour, we are 
concerned only with a violation of those laws which depend upon 
human sanction; and when I speak of the relation of insanity to 
crime, I mean the relation which it bears to a violation of the law of the 
land. Punishment is something annexed to crime, as a consequence, 
painful to the offender ; or, in other words, a penalty which he is to 
suffer for his violation of the law. What is the theory upon which 
punishment is inflicted? It is not to avenge. “ Vengeance is mine, 
saith the Lord.” “To me belongeth vengeance and recompense.” 
The purpose of human punishment is neither revenge nor attribution, 
but the enforcement of the laws. This is effected by annexing a pen- 
alty to their violation. The penalty operates not by way of satisfac- 
tion, but prevention. The object is to deter. The threat of pun- 


* This paper was read by Mr. David Dudley Field, April 24th, 1873, before the Medico-Legal 
Society of New York. 
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ishment is addressed to all. An instance of punishment has a two- 
fold operation, first, upon the offender to deter him from a repetition 
of the offense, and then upon others like him to deter them by force 
of his example. The measure of a just punishment is, therefore, that 
kind and degree, which are necessary to such an end. 

The rightfulness of punishment depends solely upon its necessity. 
The test is not the greater or less ill deserying of the offender, but 
the safety of'society. Laws are made for the protection of rights. If 
it be necessary to have laws, it is necessary to enforce them. Ne- 
cessilas quod cogit defendit. Show me that a certain rule is necessary 
to the public good, and that a certain punishment is necessary to the 
enforcement of the rule, and I accept the conclusion as irresistible, 
that this punishment may be rightfully inflicted. The authority to 
take human life can only be justified by such a course of reasoning. 
The argument embraces not only penal laws, but all human conduct. 
If four men are at sea in an open boat, three of them struggling to 
reach the land, and the fourth, maddened by distress, insists upon 
upsetting the boat, the three may rightfully throw him into the sea. 
When Sir John Franklin, on his perilous journey in the frozen zone, . 
shot one of his men who showed signs of mutiny, danger to the rest, 
he exercised an inherent right to protect the company which he was 
trying to lead to a place of safety. Every age of the world has seen 
monsters, hostes humani generis, whom it was justifiable to extermin- 
ate. So, in all regular government, the safety of society is the warrant 
which the Almighty has given for the punishment of those who in- 
infrige its laws. This necessity is not only the warrant, but the limit 
of the power. For useless punishment is itself crime. 

Starting from this point we enter upon the question of insanity in 
its relation to criminal responsibility. I say in this relation, because 
here lies the first distinction which it is necessary to bear in mind. 
There may be a degree of the disease which requires that the patient 
should be shut in a lunatic asylum, or which would invalidate his 
contract or his testament, but which, nevertheless, would not absolve 
him from the charge of criminal offense or its consequences. Our 
statutes may declare as they do, that “no act done by a person in a 
state of insanity can be punished as an offense, and no insane person 
can be tried, sentenced to any punishment, or punished for any crime 
or offense, while he continues in that state.” But this is general 
language which needs qualification, in its application to the facts of 
particular cases. 

It is curious to observe with what different views different persons 
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regard the question of insanity. The lawyers do not agree with the 
physicians, or among themselves. The physicians do not agree with 
one another. Scarcely any two writers, or, for that matter, any two 
judges, agree upon the same definition or test. This strange dis- 
agreement it may be worth our while to illustrate by a few examples : 

[The views held by the judges respectively in the cases of Mc- 
Naughton, Huntington, Sickles, Willis, Wagner, Cole, MacFarland, 
Montgomery and Scannell, and by the writers, Balfour Browne and 
Mittermaier, are here quoted. | 

The various definitions of insanity contained in the extracts that I. 
have here given not only differ among themselves, but fail, as I think, 
to furnish a true and plain rule for judicial investigation, such a rule 
as would be scientifically exact, and, at the same time, easily under- 
stood by juries. 

It may be rash for me to try where so many have failed ; but, un- 
less there be trial, there cannot be accomplishment, and it is the 
privilege of all to endeavor, though only one may succeed. Let me 
then offer my contribution to the work of this society, by helping, 
even though it may be in a small degree, to answer a most important 
and interesting question. , 

It appears to me that the true answer is to be evolved out of the 
theory which I have given of crime and punishment. The ideas of 
crime and*‘punishment are correlative. That only is crime to which 
punishment is annexed as a consequence, and everything to which . 
punishment is annexed is criminal. Crime being, as we have seen, 
an act or omission forbidden by law, to which punishment is annexed, 
and, the object of punishment being to deter, it should seem to follow 
that punishment is to be inflicted only when it will be likely to deter. 
But the rules of law are general, and must provide for punishment 
upon general considerations. It should annex a penalty to an injuri- 
ous act whenever, according to the general experience and judgment 
of mankind, the penalty will deter the actor from the repetition of 
the act, and others like him from imitating it. If it will probably 
have that effect, society may inflict the punishment ; if not, not. The 
question, then, of insanity, in relation to criminal responsibility, is 
' not merely whether the offender is of unsound mind, but whether his 
unsoundness is of that kind and degree that he would not, according 
to the general experience and judgment of man, be deterred by pun- 
ishment from a repetition of the act, if committed by himself, or from 
committing it, if seen by him to be followed by punishment when 
committed by others. And all this depends upon the question 
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whether the offender was or was not a free agent; that is to say, 
whether he acted from compulsion so strong that the fear of punish- 
ment could not withstand or overcome it. There must have been 
freedom of choice between doing and not doing, and capacity to 
choose. Since the object of punishment is, as I have said, to deter 
an offender and others like him, and since one can be deterred so far, 
and so far only, as his act is voluntary, the question of legal respon- 
sibility must come to this—was the person accused capable of know- 
ing that the act or omission was a violation of law, and of refraining 
from it? Was he capable of knowing and refraining? I do not ask 
whether he did know, but whether he was capable of knowing.- If he 
was capable of knowing and of refraining, then he was, in the sense of 
the law, a free agent. The points to be submitted to a jury are, first, 
was he capable of knowing that what he was about to do was a viola- 
tion of law ; and being thus capable could he have refrained from do- 
ing it, or, to use a common phrase, “ could he help it ;” and I venture 
to say, that upon these two ultimate questions hangs the decision of 
the issue of insanity in criminal cases. 

The questions assume, of course, that the offender is of the age of 
discretion, and being thus advanced in years is not below it in mind. 
Children under seven years of age, and idiots, are not within the scope 
of criminal law, though they can be operated upon by motives and 
restrained by punishment. Two boys, five and six years old, playing 
together, we will suppose, have been taught that one must not strike 
the other, or, if he does, that he will be punished for it, and, ordin- 
arily, this knowledge will control him ; but if one should happen to 
strike a blow, causing death, no one would think of hanging or im- 
prisoning him for it. Why? Because the fear of such » punishment 
would have no greater effect in deterring the child than the slight 
discipline of the nursery. It is not that he does not know the act to 
be wrong, or that the fear of punishment would not, in most instances, 
deter him from striking his companion, but because his reason is too 
feeble, and his will is so little under subjection to his reason that a 
sudden impulse overcomes him. You may even suppose that he in- 
tended to kill, not from malevolence, but from curiosity or an im- 
agination excited by stories of killing, but he has no idea of death as 
a consequence of the blow ; and if he had, as a small cbject present 
is stronger with him than a great one future, so an impulse of the 
moment upon his feeble mind overcomes any idea of consequences 
at a distance. The same reasoning which would exclude a child 
from the scope of criminal law would exclude also an idiot or an im- 
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becile. There must be a capacity to reason, and a power of reason 
over the will sufficient to deter. 

Excluding, then, children under the age of discretion, idiots and 
imbeciles, as not within the range of our immediate inquiry, I recur 
to the question of insanity in reference to other persons, and taking 
the rule of criminal responsibility as I have stated it, let us apply it 
to the different stages of mental disease. In doing so we should bear 
in mind that whatever be the true rule, it is, in the present state of 
the law, applicable to every kind of crime and punishment, whether 
the crime be in act or omission, or the punishment be death, im- 
prisonment or fine. 

And here let me observe that I think much of the difficulty, in re- 
gard to the defense of insanity, has arisen from the desire to escape 
the extreme punishment of death. The mind shrinks from taking 
the life of one who may, by possibility, be guiltless of intentional 
wrong, and catches at any plausible excuse for treating the case as 
one of insanity. We should, however, not be influenced by such 
considerations, and must treat the question as independent of par- 
ticular punishments. If insanity is a defense when the charge is 
murder, it is also a defense when the charge is harboring a fugitive 
slave, or smuggling goods over the frontier. 

Insanity, in its general pathological sense, is thus defined by Dr. 
Hammond, than whom there is no higher authority: “As no two 
brains are precisely alike, so no two persons are alike in their mental 
processes. So long, however, as the deviations are not directly at 
variance with the average human mind, the individual is sane ; if 
they are at variance, he is insane.” The medical profession thus pro- 
nounces that person insane whose mental processes are directly at 
variance with the average human mind. Now, whatever may be the 
real essence of the mind, we know it only by its phenomena, and 
these manifest themselves in four different forms, namely : In the 
perceptive faculties, the reasoning faculties, the emotional faculties, 
and the executive faculties ; or, in other words, the perceptions, the 
reason, the emotions, and the will. Under the head of emotions, I 
place the passions, the appetites and the affections. Thus say the 
medical faculty, that person is insane whose mental processes are 
directly at variance with the average human mind, in respect either 
to his perceptions, his reason, his emotions or his will ; that is to say, 
there may be perceptional insanity, intellectual insanity, emotional 
insanity and volitional insanity. I have not time to give instances as 
illustrations of the different kinds of insanity. It is enough to say 
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that in perceptional insanity those parts of the brain only are dis- 
ordered which are concerned in the formation of perceptions, and it 
consists entirely in the formation of false perceptions, which are 
designated as illusions or hallucinations, as they proceed from with- 
out or from within. In intellectual insanity, the essential feature is 
delusion or false belief, in respect to material objects. In emotional 
insanity, the emotions paralyze or dominate over the intellect or the 
will ; and, in volitional insanity, the will has passed beyond the con- 
trol of the intellect. 

This is the medical side of insanity. Now, let us look at the legal 
side. Here the question is, not whether there is insanity in a medi- 
cal sense, but whether there is that kind and degree of it which, as 
a general thing, would make punishment useless, considered as a 
motive to deter. Have we not the key to the answer in what has 
been already said? The will is the executive department of the 
mind. Whenever a crime is committed, or the temptation to com- 
mit it is resisted, the commission and the resistance are acts of the 
will ; and whenever the will acts in resistance of temptation, it acts 
in obedience to the reason. The temptation generally comes from 
the perceptions or the emotions ; the resistance from the reason and 
the will. - It is the will which executes and the reason which guides. 
Choice is an act of reason. Execution is an act of the will. When- 
ever, in respect to a particular transaction, the subject of a criminal 
investigation, we find reason left sufficient to retain the power of 
choice, and control of the reason over the will sufficient to make it 
obey, then the person charged is in the eye of the law responsible 
for his acts, and amenable to punishment. 

Such is the rule which appears to me philosophical and easily in- 
telligible. It should seem thence to follow that though there be such 
a kind of insanity as perceptional, and also such a kind as emotional, 
yet that neither of them, taken by itself, nor both together, can justly 
exculpate the offender, or relieve him from punishment. For ex- 
ample, if a person suffering under perceptional insanity thinks he 
sees an angel, and hears a voice as of the voice of God commanding 
him to kill his child, and acts in obedience to the supposed command, 
I insist that, nevertheless, he should be punished for it. So, ifa 
person suffering under emotional insanity, caused by brooding 
thoughts of intolerable wrong, real or fancied, shoots his enemy in 
the street, I would deal with him in the same way ; and so I would 
deal with one who, under a morbid, or, as it is sometimes called, 
irresistible impulse, pushes another over the side of a ship, or over a 
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precipice. Such impulses should not be accounted uncontrollable. 
I commend the answer of that sturdy English judge who, when told 
that the defendant had committed homicide under an irresistible im- 
pulse, replied that the law of England had also an irresistible impulse 
to punish him for it. Many persons have a morbid impulse to leap 
from a high rock, but they can restrain themselves. There are thou- 
sands who cannot lean out of a window without feeling an impulse to 
throw themselves to the ground. The drunkard has a morbid im- 
pulse to drink. He who uses tobacco to excess is, in common par- 
lance, mad for it, but none of them is beyond accountability for the 
indulgence of these impulses and desires. 

The government of insane asylums is a standing contradiction of 
some prevalent theories respecting insane criminals. It acts upon 
the assumption that the unsound of mind are influenced by motives 
and can be restrained by fear. One of the most eminent of our 
physicians, on being asked by me whether the insane are not affected 
by the fear of punishment, answered : “ Yes, there is scarcely one of 
them who, if he wasted his butter, and were told that if he wasted it 
again it would be taken from him, would not refrain from doing so.” 

Bucknill, on this point, makes the following observations: “On 
the other hand, freedom of will, the fountain head of responsibility, 
is interrupted by the cerebral disease, but not wholly interrupted. If 
strong motives are addressed to the patient, he is capable of control- 
ling the manifestations of the malady under which he suffers.” “I am 
convinced,” says Langerman, “ that even in the highest degree of in- 
sanity there still remains a trace of moral discrimination with which 
we may connect the train of the patient’sideas. The extent to which 
the insane are capable of controlling their actions is conspicuous in 
the wards of a well-ordered lunatic asylum. The medical officers of 
such an institution find some two or three per cent. of the patients 
whom no moral influences appear to touch ; but the vast majority are 
enabled, with a little encouragement and assistance, to control their 
passions and emotions with nearly as much success as the people out 
of doors.” 

The law ‘contradicts itself moreover in a remarkable manner. It 
will not excuse a man who violates it ignorantly, even though the act 
done be harmless in itself, as for example, ferrying without a license, 
or buying lands in suit, both of which are misdemeanors ; nor will it 
excuse one who, in a fit of intoxication, commits an act of violence 
upon anothe,. The reason given for the former is, that all are bound 
to know the law, though ignorance may enter into the question of 
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motive. He who does not know whether an act is contrary to law 
has not a knowledge of right and wrong, as determined by the law 
in reference to that act. So the reason given for the latter is that 
the offender made himself drunk, but the punishment inflicted is not 
for getting drunk, for that is only a slight fine, but for the greater 
offense, the law taking no account of the mental disturbance which 
the intoxication has wrought. Then the insane are, with rare ex- 
ceptions, admitted as witnesses ; but witnesses who swear falsely are 
amenable to the charge of perjury, and it would be absurd to allow 
one to testify, and by his testimony to cause another to lose his estate 
or his life, and yet, when the witness is called to account for his testi- 
mony, to excuse him on the ground that he was insane. 

My position then is, that emotional insanity does not excuse an act 
otherwise criminal. In saying this, I consider emotional insanity by 
itself. I might say the same thing of perceptional insanity. Neither 
of these forms, considered by itself, or in connection with one another, 
exculpates an offender ; but I by no means assert that either, or both, 
may not lead to or be mingled with those other forms of insanity 
which do exculpate. 

The disrepute into which the defense of emotional insanity has 
fallen is owing to the fact that this form of the disease has been put 
forward as a defense by itself; but it must not be forgotten that it 
may and does often lead to the other forms, viz. : Those of intelectual 
or volitional insanity. Bucknill-says: ‘“ Of late ‘years the opinion 
has been gaining ground among the best psychopathists that, with few 
exceptions, the embarrassment of the intellect is secondary and con- 
sequent upon the disorder and perversion of the emotive faculties.” 
* * * “Tnsanity is always in the first instance emotional.” * * 

“ Intellectual insanity is always secondary.” And in another place 
he says: “Sound philosophy points tothe emotive part of our nature 
as the common if not the only source of mental disease.” 

Intent is a necessary ingredient of crime. There must be a union 
of act and intent. What is here meant by intent? Not the intention 
to do a moral wrong, as judged by the conscience of the actor, but 
an intent to do the act which the law pronounces wrong. This in- 
tent the actor must be capable of forming, before he can commit a 
crime and be justly subject to punishment. 

It must never be forgotten that insanity is a disease, and whether 
it be scientifically accurate to say that the mind is diseased, it is true 
that whenever there is insanity there is a disease of the brain, so that 
if the brain is not diseased, there is no insanity. This consideration 
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disposes of all those cases in which the act is done in the heat of 
passion or ina moment of frenzy. There are few homicides com- 
mitted, except in passion or frenzy. A murder in cold blood, delib- 
erated on beforehand, is a rare occurrence ; but no matter how hot 
the passion, or how fierce the frenzy, that is not insanity ; and the 
question comes at last to this—Was there a disease of the brain ? 
which is to be proved, like any other fact, by those competent to 
testify in the matter. 

I cannot leave the subject of this paper without expressing my 
earnest conviction that the knowledge of mental disease has now ar- 
rived at such a degree of accuracy that there should be a new classi- 
fication of punishments. The present classification is a great im- 
provement, doubtless, on its predecessors, which were the product of 
a ruder age ; but we have not yet, by any means, reached that per- 
fection of classification which the present state of our knowledge 
justifies and requires. The quality of the act, as measured by the 
degree of intelligence, should enter into the question of the degree . 
of punishment, and while it may be true, asI have already said I 
think it is, that perceptional and emotional insanity should not ex- 
empt from punishment, I still think that the punishment should be 
graduated more than it is, according to the mental condition of the 
offender. It does not accord with our notions of justice, that the 
strong and hardened ruffian, and his weak and greatly tempted 
brother should, for the same outward act, suffer the same punish- 
ment. What I contend for is this, and this only, that emotional in- 
sanity should not exempt from punishment, and that so long as the 
law affixes only one degree of punishment to the outward act which 
the offender has committed, whatever may be the inward thought, 
that degree of punishment should be inflicted. 4 

And I must also think that, whenever the administration of the 
law is brought to that state to which our advancing civilization must 
bring it, the question of insanity will be separated from other ques- 
tions, and medical men will sit with the judges as assessors or ex- 
perts, to aid the decision, in some such manner as nautical men now 
sit in the English Admiralty upon cases of collision. 

Having passed thus rapidly over this vast field of inquiry, we are 
able, I think, to state the following propositions as the results : 

1. Children under the age of discretion, idiots and imbeciles are 
not within the discipline of criminal law. 

2. The mental unsoundness of other persons, commonly designated 
as insanity or mania, is, in itself, or is attended by, disease of the 
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brain, so that no heat of mere passion, and no degree of mere frenzy 
can in any just sense be pronounced insanity by either of the pro- 
fessions. 

3. That neither perceptional nor emotional insanity by itself, nor 
both together, can be accepted as excuse for criminal responsibility. 

4. That intellectual or volitional insanity absolves from criminal 
responsibility when, and only when, the reason has lost either the 
power of choice, or the power of controlling the will. 

5. That in every case of acquittal on the ground of insanity, the 
defendant should be forthwith placed in a lunatic asylum, and there 
kept until it is proved that he is restored to such a state of sanity as 
to remove all apprehension of a recurrence of the disease. 

6. That the present gradation, of punishments is unsuited to the 
present condition of medical learning, and a change is required 
which shall make the law punish, not only according to the harmful- 
ness of the outward act, but according to the quality of the inward 
spring of action. 


CASES REPORTED. 


‘The present number of the Journat contains a full report of the 
decisions in six insurance cases, besides that of The Mutual Life 
Ins. Co., of New York, vs. Terry, which is concluded from last num- 
ber. 

The Knickerbocker Ins. Co., of Chicago, vs. Comstock et al., was de- 
cided in the United States Supreme Court. The action arose upon 
a petition in bankruptcy. The court held that moneyed, business 
and commercial corporations are as much within the provisions of 
the bankrupt act as unincorporated individuals or associations ; that 
the company, respondent, had a right to have its exceptions to the 
rulings and instructions of the District Court re-examined in the 
Circuit Court, and that the Circuit Court erred in dismissing the 
writ of error for want of jurisdiction. The court however held that 
the respondent should have petitioned for a mandamus instead of su- 
ing out a writ of error to the Circuit Court, and that mandamus be- 
ing the proper remedy, error would not lie. 

In Holabird vs. The Atlantic Mutual Life Ins. Co., the United States 
Circuit Court for the Eastern District of Missouri held that if the 
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statements in an application for a life policy are untrue, it is immate- 
rial whether they are intentionally so or not, or whether the facts in- 
quired into, if known, would have caused the risk to have been con- 
sidered more hazardous, or whether diseases denied contributed to 
the death. The court also held that as such statements are presumed 
to be true, the burden of proving them untrue is upon the defendant 
who controverts them. The court decided that marriage in Missouri 
may be contracted by the present mutual consent of two competent 
persons; made in good faith and followed by cohabitation, without the 
addition of any prescribed formalities. 

The case of Arkansas M. F. etc. Ins. Co. vs. Bostick et al., arose on 
an open policy on goods “ lost or not lost.” Goods were shipped from 
Louisville to the plaintiffs at Fort Smith, and were destroyed by fire 
April 9th. The plaintiffs received the invoice April 11th, and had 
them indorsed on the policy the next day by the agent at Fort Smith, 
who sent his report to the company at Little Rock, where it was re- 
ceived April 14th. Neither the plaintiffs nor the agent knew of the 
loss at the time the indorsement was made, but the company had 
heard of it before the receipt of the agent’s report, and afterward re- 
jected the report and cancelled the policy. The court held that the 
company could make itself responsible for a loss that had already oc- 
curred, even if the loss was total, so that the subject matter of the 
insurance was not then in existence, and that by the clause “lost or 
not lost” it did make itself so liable. The court also held that the 
company was estopped from any defense on the ground of variation, 
although its agent had indorsed the goods from Memphis instead of 
from Louisville. The judgment in favor of the plaintiffs was af- 
firmed. The case was decided in the Supreme Court of Arkansas. 

In Payson, assignee of the The Republic Ins. Co., of Chicago, vs. 
Withers, the United States Circuit Court for the District of Indiana, 
in a suit on a stock note given to the company by the defendant, held 
that a statute of Indiana prohibiting insurance companies of other 
States from doing any ordinary business in the State until they had 
filed certain papers with the county clerk, did not prohibit the com- 
pany from taking subscriptions for stock of the company and from re- 
ceiving notes for the stock sold, and that the claim of the defendant 
that he relied upon the representation of the agent that no more than 
twenty per cent. would ever be assessed against him, cannot avail 
against the terms of the charter agreed to in writing. The court also 
discussed the extent to which the legislature can go in changing 
a company’s charter by amendments, and the effect upon the plaintiff's 
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liability of an amendment made after the subscription, changing the 
amount of the capital stock and the manner of electing the board of 
directors, and also the effect of an increase of the capital stock by 
the directors before the amendment. Judgment was rendered for 
plaintiff. 

In The Franklin Fire Ins. Co. vs. The Chicago Ice Co., the Court 
of Appeals of Maryland decided that a provision that nothing but a 
distinct agreement indorsed upon the policy should operate as a wai- . 
ver of any condition therein, referred only to those conditions of the 
policy which enter into and form part of the contract of insurance, 
and that it has no reference to those stipulations which are to be per- 
formed after loss has occurred, arid that the company had by its acts 
waived the requirements of the policy in regard to proofs of loss. 
The court also held that the possession of property by a person claim- 
ing to be its owner is sufficient evidence of an insurable interest 
therein, and that the clause in the policy, entitled “ Builder’s Risk,” 
did not include the repairs made necessary by the damages occasioned 
by ordinary business. The judgment of the court below for the ice 
company was affirmed. 

The case of Morse et al. vs. Buffalo F. and M. Ins. Co. was decided 
in the Supreme Court of Wisconsin. The main defense was that 
kerosene had been used upon the boat in a violation of a provision in 
the policy which prohibited the use of naphtha, benzole, and crude 
or refined coal or earth oils without the written consent of the com- 
pany. The court lays down the principles upon which contracts of 
this kind are to be construed, and holds that the maxim “ noscitur a 
sociis” applies, and that the use of kerosene was not prohibited by 
the terms of the policy. The judgment in favor of the plaintiffs was 
affirmed. A part only-of the opinion is given in this number, the re- 
mainder will appear next month. 


———$++o——__—_—_ 


home, and 105 other companies did 

MISCELLANEOUS. business in the State. The commissoner 
congratulates his fellow-citizens upon 
the workings of the insurance depart- 
ment. Since its existence, with the ex- 
Hon. A. W. Paine, insurance com- ception of the companies overwhelmed in 
missioner of Maine, in his 5th annualre- the Chicago and Boston experience, but 
port for the year ending, December 31st, one company of all admitted to the 
1872, states that during the year 45 State has failed. During four years, be- 
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gining with 1868, the ratio of losses to 
premiums has been 58 per cent., being 
33 per cent. less than the average of 
companies operating in New York, and 
10 per cent. less than the companies 
operating in Massachusetts. The com- 
missioner concludes, in view of the Bos- 
ton lesson, that the larger the company 
and the wider the territory over which 
it operates, the better and safer it is. 
Greater care is also needed in avoiding 
the accumulation of risks within the 
same exposure. Concerning the true defi- 
nition of a common exposure, the com- 
missioner holds thatthe ‘judgment 
must be formed from the possibilities 
rather than the probabilities of conta- 
gion.” The joinder cf fire and marine 
business in the same company, is depre- 
cated in consequence of their dissimilar- 
ity. Io reference to life insurance the 
commissioner holds, that the premium 
should be specific, ‘‘and that each per- 
son be allowed the benefits, or made to 
bear the misfortunes of his own case,” 
and that all persons should be embraced 
in the insurable class; the feeble and 
sick, paying of course,.more than the 
strong and well. Attention is called to 
the magnitude of the insurance interest. 
Fire risks to the amount of ten thousand 
mnillions, and life risks to more than two 
thousands millions of dollars, are as- 
sumed by companies having more than 
three hundred millions of dollars capital 
and assets. The commissioner believes 
governmental supervision over this great 
work is especially needed. In retiring 
from the department, over which he has 
presided from its initation, Mr. Paine 
expresses himself courteously toward 
all with whom he has come in contact 
professionally, and in closing notices 
apparently as worthy of special emphasis 
the comparative expense and income 
of the department during the current 
year—the income being $3,790 and the 
outgo, including all salaries &c., being 
$2,669, 
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INSURANCE REPORT OF KENTUCKY. 


The insurance commissioner of Ken- 
tucky, from time to time during the 
past year, has issued several special re- 
ports having reference to particular 
transactions. His regular annual report, 
containing a full exhibit of all insurance 
business for the year 1872, has recently 
been published. Fire insurance is by far 
the principal part thereof, there being but 
two life companies operating in the State. 
On the 31st, December, 1872, seventy- 
eight fire and marine insurance com- 
panies were doing business in the State 
by authority. Of these, fourteen were 
Kentucky companies, fifty-nine were 
companies of other States, and five of for- 
eign conutries. The commissioner sum- 
marizes the business of these companies 
as follows: Their aggregate capital is $25- 
861,516.85 ; aggregate net surplus, $2,- 
268,527.36 ; aggregate regular cash in- 
come is $47,308,703.62 ; aggregate ex- 
penditure, $50,463,869. 09; ratio of expen- 
ditures to income, 107 per cent. ; aggre- 
gate fire losses paid, $33,651,371.29; ag- 
gregate fire premiums received, $43,- 
437,652.27 ; average ratio of fire losses 
paid to fire premiums received, 77 per 
cent. ; aggregate marine and inland losses 
paid, $3,607,877.19 ; aggregate marine 
and inland premiums received, $4,934,- 
952.87 ; average ratio of marine and in- 
land premiums received to marine and in- 
land losses paid, 73 per cent. Premiums 
paid for fire and inland insurance by 
Kentucky policy-holders during the 
year 1872, amount to $1,216,748.36 ; 
losses paid during the year, $509,930.27; 
the losses paid being 42 per cent. of the 
premiums received. 


— 


ARKANSAS INSURANCE LAW. 


In Arkansas, on the 25th of April, 
1873, an act was approved establishing 


. an Insurance Bureau. The commissioner 
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in charge thereof is appointed by the 
State auditor for a term of three years, 
at a salary of $2,500.00. He is required 
to give a $10,000.00 bond, and to see 
that the provisions of the law are exe- 
cuted. He shall calculate the value of 
life policies upon the basis of the Amer- 
ican Experience Table of Mortality, and 
four and one half per cent. interest per 
annum. If any life company shall not 
have on hand the net value of all its po- 
licies, the fact shall be published by the 
commissioner. Concerning companies 
of other States, the valuations of their 
respective commissioners shall be ac- 
cepted. In calculating values in fire 
insurance he shall take 50 per cent. of 
the premiums received on unexpired 
risks that have less than one year to 
run, and a pro rata on those having 
more than a year to run. In marine 
and inland insurance he shall charge all 
the premiums received on unexpired 
risks. When the reinsurance reserve 
however is less than 40 per cent. of all 
the premiums received during the year, 
all the premiums received shall be 
charged. No company shall allow its 
capital stock to become impaired to the 
extent of 20 per cent. Discretion, how- 
ever, is lodged with the commissioner 
in determining whether any such com- 
pany shall continue to do business. 
Whenever it is desirable the commis- 
sioner shall publish the condition of any 
company. For the purpose of ascer- 
taining that condition he is invested 
. with full powers of visitation, both at 
home and in other States. An actuary 
is employed at a compensation of three 
cents per thousand dollars of insurance, 
to be defrayed by the company for 
which the valuation is made. The cus- 
tomary fees for filing charters, etc., are 
charged. Incase the expenses of the 
bureau exceed the income, the deficit 
shall be charged in just proportion to 
the companies doing business. By the 
first of August every insurance compa- 
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ny shall file a certified copy of its char- 
ter, and a certificate of organization. 
For neglect of this a fine is due. To 
enable them to do business, insurance 


‘agents must obtain a certificate of au- 


thority to act, and also a certificate that 
companies represented by them have au- 
thority to operate. Yearly statements 
of home companies must be made up to 
the 1st of January of the current year ; 
foreign companies to the 1st of July of the 
preceding year. Companies from other 
States and of foreign countries must file 
with the commissioner a written stipu- 
lation that legal process affecting them 
may be served upon the commissioner, 
or a specified local agent. Any compa- 
ny doing business without authority, 
shall forfeit $500.00 for each month of 
such unlawful business. No local tax 
by any city or county is allowed. 


—_+or——_ 


ITEMS. 


Hon. Ephraim B. Ewing, Judge of the 
Supreme Court of Missouri, died June 
21st, after a brief illness. 


Hon. R. C. Breckett has been ap- 
pointed Chief Justice of the Supreme 
Court of Alabama, in place of Hon. E. 
Wolsey Peck, resigned. 


Governor Woodson, of Missouri, has 
appointed Hon. W. B. Napton Judge of 
the Supreme Court of that State, to fill 
the vacancy caused by the death of Hon. 
E. B. Ewing. 


Hon. Alfred M. Craig has been elected 
Judge of the Supreme Court of Illinois, 
in place of Chief Justice Lawrence, and 
Hon. John Scholfield, in place of Hon. 
Anthony Thornton. 





640a Current 


CURRENT TOPICS. 


—We have received transcripts of de- 
disions in the following cases : 

Farmers’ Mut. Fire Ins. Co. vs. Taylor. 
—Supreme Court, Pa. 

Cammack vs. Lewis.—U. 8. Supreme 
Court. 

France and Wife vs. Aitna Life Ins. 
Co.—U. 8S. C. C., E. Dist. Pa. 

Payson, Assiynee of Republic Fire Ins. 
Co. vs. Withers.—U. S. C. C., Dist. Ind. 

The Imperial Fire Ins. Co. vs. Murray 
et al.—Supreme Court, Pa. 


—Hon. Gustavus W. Smith, insurance 
commissioner for the State of Kentucky, 
will accept our thanks for his annual re- 
port for 1872. 


—We are under obligations to Hon. 
Lucien J. Barnes, insurance commis- 
sioner of Arkansas, for a copy of the in- 
surance laws of that State. 


—The Royal Humane Society, of Lon- 
don has a fire-escape corps for the pro- 
tection of life. The corps has no offi- 
cial connection with the fire brigade of 
the city, although the two act in unison. 
They are provided with telescopic fire- 
escapes. 


—Henry Plessner, of Indianapolis, 
having been found guilty of embezzling 
funds of the Republic Life Ins. Com- 
pany, a new trial was granted him upon 
the ground, among other things, that as 
the company had been doing business 
in violation of law, there could’ be no 
embezzlement. 


—At the recent commencement of the 
law department of Michigan State Uni- 
versity, there were 123 graduates, two 
of whom were ladies. 


—Hon. Thomas B. Butler, late Chief 
Justice of Connecticut, died at Norwalk 
on the 8th of June, 
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—It appears that Mr. J. Merritt has 
been induced to remain with the. Nation- 
al Life, of Chicago, as General Super- 
intendent of Agencies. 


—Several of the South AmericanStates 
recently have expressed a desire to em- 
ploy the coinage of the United States. 
In Ecuador American gold and silver 
are a common medium of exchange. 


—Nashua, N. H., purchased two steam 
fire-engines, and then discovered that 
one of them would exhaust the entire 
water supply of the town in ten min- 
utes. 


—The London Morning Post, in an 
editorial on the report of a committee of 
the Society of Arts, to investigate the 
danger of a great fire in London, says : 
“ The committee entertains no doubt at 
all that were a serious fire to break out 
while a strong gale was blowing, the 
safety of London would be in the ex- 
tremest peril. A ramble through the 
city will quickly convince any person 
who is inclined to dissent from this 
view, that the committee is right. From 
street to street he will pass between 
rows of lofty warehouses, filled to the 
very top with combustible articles of the 
most various kinds, and the lowest story 
of not a few of these fire-boxes he will 
find crammed with wood. It needs but 
a single spark, therefore, to set the whole 
ablaze. If there was a very strong wind, 
its fury would beat the flames against 
the next house and set it also on fire ; 
and then, unless the engines were on 
the spot before the blaze burst forth in 
the second house, human exertion could 
hardly hope to extinguish the fire. The 
overgrown volume of flame would be 
lashed with redoubled force against the 
neighboring houses, and at the same time 
sparks would be scattered in heaps all 
around by the wind. Very soon, there- 
fore, instead of a single conflagration, 
the firemen would probably see them- 
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selves surrounded by several fires at 
once. When this happened, it is evident 
that there would be nothing for it but 
to sacrifice wealth of untold amount, 
and to proceed to blow up so much of 
the city as would make, between the 
burning and standing quarters, a chasm 
wide enough that evena storm could 
not drive the fire across. This is no 
fancy picture. It is what has actually 
happened in Chicago and Boston within 
a few years, and what may happen in 
any city anywhere that is not absolutely 
fire-proof. But how far from being fire- 
proof are London warehouses, with their 
many boarded floors, their thin roofs, 
thin lath and plaster partitions, and 
their enormous stores of inflammable ma- 
terials, all the world is aware.” 


—E. R. Paul, Esq., has resigned the 
presidency of the Mutual Life of Chicago, 
and Stewart Marks, Esq., late secretary 
’ of the company, has been unanimously 
chosen to fill the vacancy. Mr. Paul 
has been an able and successful officer, 
and leaves with the good wishes of all 
connected with the compaay. 


—Wells & Mason, general agents of 
the Charter Oak Life Insurance Co., of 
Chicago, have recently taken Mr. T. B. 
Merrill into the firm. Mr. Merrill was 
formerly general agent of the company 
for Iowa. 


—The London Review says : ‘‘A singu- 
lar marine insurance trial has recently 
been heard at Liverpool before Mr. 
Justice Archibald and a special jury, in 
which the plaintiffs, Messrs. Schofield 
& Co., shipowners, of Shields, sought to 
recover from Mr. H. Jones, an under- 
writer at Liverpool, the value of his sub- 
scription policy of insurance upon the 
steamer Caplain, under the following 
circumstances: The plaintiffs on Au- 
gust 8th, 1871, effected an insurance 
upon her for twelve months for the sum 
of £23,000. At that time the vessel was 
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abroad. On the 9th of August, 1872, 
they renewed the policy for the increased 
amount of £25,000, Mr. Jones being one 
of the underwriters. Durin, the night 
between the 8th and 9th August, 1872, 
the vessel struck upon a rock in Belle 
Isle Straits and was lost. The curious 
point now arose, whether the wreck 
actually occurred before or after mid- 
night on the 8th of August, as if before, 
the first policy for the £23,000 would 
not have expired; and if after, it was 
contended that the loss would be cov- 
ered by the new policy, and that the un- 
derwriters would be liable for the in- 
creased amount. According to the 
evidence it was shown that the ship 
struck after midnight, but on the part 
of the defendants it was argued that the 
liability must not be ruled by a calcula- 
tion of English time, but by a calcula- 
tion of the time at the spot where the 
disaster occurred. This, allowing for 
the difference of longitude, would fix the 
accident before midnight. The jury, 
however, taking the view that the cal- 
culation should be made upon the basis 
of English time, the contract to insure 
being made in England, gave a verdict 
for the plaintiffs. £25,000 was involved 
in this action.” 

—An important witness on examina- 
tion, when questioned on the vital 
points of the case, answered each by 
saying that he had forgotten. The at- 
torney conducting this examination, re- 
marked that witness reminded him of 
an “incident” which he related thus: 
“T once heard a sermon on forgetful- 
ness, in which the worthy minister an-- 
nounced his text thus: Abraham for- 
got Isaac ; and Isaac forgot Jacob ; and 
Jacob forgot Judas and his brethren. 
‘My brethren,’ continued the minister, 
‘we must all see that people were as 
forgetful in ancient times as they are 
now.’ Next witness will please come to 
the stand.” 





